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distant regions, and have found in it a mass of facts with which I was unfamiliar. 
The combination of English and Roman elements of law which you portray is most 
interesting, and only a scholar who possesses an almost incomprehensible knowledge 
of both systems of law could produce such a work. The breadth of your view has 
at all times excited my wonder.” 


Judge Shackelford Miller, Dean of the Jefferson School of Law, says:— 


“Indeed, it must be said that ‘The Science of Jurisprudence’ is the most im- 
portant contribution to the scientific side of law that has appeared on this side of 
the ocean since Maine’s ‘Ancient Law’ was published, in 1861. The generalization 
of the fusion of Roman and English law now first worked out by Dr. Taylor is an 
entirely new contribution to legal and political science. Like the accurate and 

rofound generalization of Maine, that summed up the agencies of legal progress in 
Diction, quity, and Legislation, this new and equally accurate and profound 
generalization of Dr. Taylor must be readily accepted by students of jurisprudence 
everywhere.” 


Dr. Rudolph Sohm, Projessor of Law in the University of Leipsic, and known through- 
out the world as the President of the Commission that made the German Code of 
1900, says:— 

“The principle formulated by you has, however, the great advantage of com- 
pressing into a short statement a thousand-year period of legal development, by 
means of a few words presenting a sharply defined picture of an enormous mass of 
material. Therefore, accept anew my congratulations upon the completion of your 
scholarly and valuable work, which will not fail to furnish great stimulus and en- 
couragement to scholarship.”’ 


Price, $3.50 net New York By mail, $3.70 
The Macmillan Company 











It will be mutually helpful if THz GREEN BAG is mentioned when writing to advertisers. 








pee ag pa pS 








Sai Sere Se 


ox 


ae 























Se ee 





iv The Green Bag— Advertising 





10870 


A $100 Typewriter 
for 17 Cents a Day 


Please read the headline over again. 
dous significance will dawn upon you. “us ‘ 
An Oliver Typewriter—the standard visible writer— 
the $100 machine—the most highly eee typewriter 
on the market—yours for 17 cents a day! ‘ 
The typewriter whose conquest of the commercial world 
is a matter of business history—yours for 17 cents a day! 
The typewriter that is equipped with scores of such con- 
veniences as ‘The Balance Shift”—“The Ruling Device” 
—“The Double Release” —The Locomotive Base” —“The 
Automatic Spacer”—‘‘The Automatic Tabulator”—“The 
Disappearing Indicator” — 
“The Adjustable Pa 
rs’—“‘The Scientific Con- 
ensed Keyboard”—all 


Yours for 17 Cents 
a Day! 


Then its tremen- 


We announced this new 
sales plan pecentiy, just to 
4 feel the pulse of the people. 
Simply a small cash 17 cents a day. That 
is the plan in a nutshell. 

The result has been such a deluge of applications for 
machines that we are simply astoun 

The demand comes from people of all classes, all ages, 
all occupations. : 

The majority of inquiries has come Some geeete of 
known financial standing who were attra by the 
novelty of the proposition. An impressive demonstration 
of the immense papulecity of the Oliver T ypewriter. 

A startling confirmation of our belief that the Era of 
Universal Typewriting is at hand. 


A Quarter of a Million People 
are Making Money with 


OLIVER 
Typewriter 


The Standard Visible Writer 


The Oliver Typewriter is a ay me we right from the 
word “go”! So easy to run that beginners soon get in 
the “expert” class. Harn as yee learn. Let the machine 
pay the 17 cents a day—and all adove that is yours. 

ver you are, there’s work to be done and money to 
be made by using the Oliver. The business world is call- 
ing for Oliver operators. There are not enough to supply 
the demand. eir salaries are considerably above those 
of many classes of workers. 


‘¢An Oliver Typewriter in Every Home! ”’ 


That is our battle cry today. We have made the Oliver 
supreme in usefulness and absolutely indispensable in 
business. Now comes the conquest of the home. 

The simplicity and stren of the Oliver fit it for 
family use. It is oming an important factor in the 
home training of young people. An educator as well asa 
money 2 

Our new selling plan puts the Oliver on the threshold of 
every home in America. Will you close the door of your 
home or office on this remarkable Oliver opportunity. 

Write for further details of our easy offer and a free 
copy of the new Oliver catalog. Address 


THE OLIVER TYPEWRITER Co. 
69-71 Federal Street Boston, Mass. 
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Tried for Murder ? 


[NDEED. and acquitted in triumph. You sit 
enraptured under the spell of his brilliant law- 
yer’s eloquence as you read 


CLASSICS OF THE BAR 
By 
State Senator Alvin V. Sellers of Georgia 


The book contains stories of famous jury trials 
and a compilation of court-room masterpieces 
that you will find more fascinating than fiction, 
and read till the evening lamp burns low. It has 
been termed ‘‘an intellectual mint julep.”” You 
hear the Orator Beach, before a jury, lash without 
mercy Henry Ward Beecher in the damage suit 
against him for leading another’s wife astray, and 
you hear the brilliant Tracy in the minister’s de- 
fence. You listen to Delmas in the Thaw case as 
he pictures Evelyn’s journey along the primrose 
path. You hear the South’s greatest orator 
Prentiss before a jury in Kentucky’s greatest mur- 
der trial. You hear Susan B. Anthony’s dramatic 
response to the Court that condemned her. You 
hear Clarence Darrow and Senator Borah in the 
trial of Haywood. You hear Russell pleading for 
O’Donnell, the Irish martyr. You hear Merrick 
in the trial of Surratt for the murder of Lincoln; 
and you stand with the mighty Voorhees as he 
invokes the unwritten law and for two hours 
pleads for the acquittal of a fallen sister’s brother, 
who had killed the one that “plucked a flower 
from the garden of honor and flung it away ina 
little while withered and dead.”’ You listen to 
Ingersoll defending the client ‘‘with an intellectual 
horizon and a mental sky.’”’ You hear Seward, 
James Hamilton Lewis, Senator Rayner and many 
others at the very pinnacle of oratorical endeavor 
—before a jury pleading for human life and 
human liberty. 

It has required years to gather these classics, 
many of which are very rare and cannot be found 
elsewhere. The real temple of oratory has at last 
been invaded, and you revel with genius around 
an intellectual banquet-board, and see in graphic 
pictures the loves, hopes and shattered romances 
that have swayed the destinies of historic charac- 
ters. 

The book is something new, original, unique; is 
illustrated, strongly and handsomely bound; con- 
tains more than 300 pages, and for a limited 
time is sent, prepaid, at Special Introductory price 
of two dollars. 
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The Late Mr. 


HE sudden death of Mr. Justice 
Brewer, in the height of his 
powers, coming at a time when the 
country was awaiting with eagerness 
the decision of the United States Supreme 
Court in the Standard Oil and Tobacco 
cases, not only startled the nation, but 
also brought about a somewhat grave 
situation, owing to the difficulty of 
selecting a fit successor to one whose 
powerful, well-balanced intellect and mag- 
netic personal qualities undoubtedly did 
much to strengthen the position of the 
Court in the popular esteem. There 
can be no doubt in the minds of people 
who knew his keen sense of duty, and 
were aware that he might be called upon 
to write the opinions of the Court in 
those two cases, that his death was 
hastened by the labors that they en- 
tailed. 

Justice Brewer was one of those men 
whom nature casts in a large mould, and 
endows with such energy and adapta- 
bility that they seem to be capable of 
achieving eminence in any one of several 
callings, and to accomplish with little 
effort what most men can gain only by 
drudging application. He deliberately 
chose a judicial career, but at one time 
he might have been picked out as likely 
to find his way into the United States 
Senate or to rise to some other great 
politicai office. He was not only a 


Justice Brewer 


great judge, but a born orator and 
natural leader. He refused to allow 
himself to be hemmed in by the bounds 
of his profession, and as a lecturer and 
writer occupied a quasi-public position 
quite outside the sphere of his judicial 
duties. There was, moreover, some- 
thing clerical in his make-up, derived 
from a Bible-nurtured ancestry, and his 
utterances from the public platform 
often had a pulpit flavor, and suggested, 
at times, something of the zeal of the 
missionary or the austerity of the 
preacher. His interest in teaching, more- 
over, led to his accepting a lectureship 
in the Georgetown University school of 
law. He probably was as eloquent a 
man as ever sat on the bench. He was 
singularly felicitous in diction and 
straightforward in thinking. His ges- 
tures were graceful and always helped to 
drive in the point he was trying to 
make. He was indefatigable as a judge. 
None worked harder than he. It was 
marvelous that he could accomplish so 
much. 

As a judge Justice Brewer was dis- 
tinguished by his strong intellectual 
qualities, his quick perception, his ability 
for hard work, and his prompt dispatch 
of business. His ability was evidenced 
by the approval of three Presidents. 
President Arthur had appointed him to 
the United States Circuit Court, Presi- 
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dent Harrison had promoted him to the 
Supreme Court, and President Cleve- 
land had selected him as a member of 
the Venezuelan Boundary Commission. 
On the supreme bench he was a tower 
of strength and was regarded as one of 
the ablest jurists in that body. His 
decisions were among the most important 
handed down by the Supreme Court. 
He was universally regarded as possess- 
ing, along with a highly judicial temper, 
the clear mind and the broad learning 
of the great judge in questions of con- 
stitutional law. 

In temperament Justice Brewer was a 
type of the wholesome Americanism 
which is schooled by a _ broadening 
experience to cast aside provincial limi- 
tations and to deal with all matters in a 
large, broad-minded way. 

While a Western man, who had spent 
much of his life in Kansas, he had many 
close associations in New England, hav- 
ing a summer home on Lake Champlain, 
and being a graduate of Yale, of the 
class of 1856. His temperament might 
perhaps be described as a mellow blend 
of the over-ripeness of the East and the 
under-ripeness of the West. He did not 
stand for anything extreme, but always 
exhibited a healthy moderation of views. 
For this reason, any attempt to class 
him as an individualist, or as a ‘“‘strict 
constructionist,’”’ is possibly ill-advised. 
If he opposed certain tendencies which 
have lately shown themselves on the 
bench, it must be admitted that he did 
not go so far in the opposite direction as 
to lay himself open to the charge of 
being hide-bound or re-actionary. 

He was an individualist in the sense 
that he cherished the very moderate 
view that only serious considerations of 
public policy can justify any interference 
with the security of property and the 
freedom of contract guaranteed by our 
fundamental law. This was shown, for 
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example, in the separate but concurring 
opinion he wrote in the Northern Securi- 
ties case, where he maintained that the 
Sherman act prohibited only contracts 
or combinations in unreasonable re- 
straint of trade. It was also shown in 
his decision, as a federal Circuit Judge, 
that a brewer of Lawrence, Kansas, could 
not be deprived of the use of his prop- 
erty by the state of Kansas without 
compensation, a decision which was 
subsequently reversed (in 1887) by the 
Supreme Court of the United States, but 
the reasoning of which he firmly re- 
asserted afterward. But he was not an 
individualist in the sense of holding that 
private can override public rights, as 
was shown by his ruling in the Debs 
case, which established the right of the 
federal courts to restrain the obstruction 
of trains engaged in interstate commerce 
or carrying the mails. Nor was he an 
individualist in the sense of advocating 
any diminution of that control which 
the law exercises over the individual by 
means of the injunction. He said: “‘Un- 
less the law is to place itself out of har- 
mony with the advancing civilization, 
the right to prevent wrong should havean 
enlarged rather than a restricted scope.” 

Again, as regards his opposition to 
centralizing tendencies, he was a ‘“‘strict 
constructionist”’ in that he continally 
laid stress on the Tenth Amendment, 
reserving to the states all powers not 
expressly delegated to the nation, and in 
that he opposed a federal income tax. 
But he was not a “‘strict constructionist” 
in the sense that he disavowed the posi- 
tion that the states of the American Union 
form a nation, as distinguished from a 
mere league of independent states. 

Fortunately, however, his successor, 
Mr. Justice Hughes, is likely to be not 
less distinguished for moral earnestness, 
judicial moderation, and intellectual 
vigor. 
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The Unification of American Law 


By Hannis Taylor 


T has been estimated that in the 
France of the tenth century there 
were three hundred and sixty different 
kinds or groups of customary laws. 
Sometimes a custom prevailed through- 
out an entire province, at others it was 
confined to a city or town, or to some 
small locality. Only with the history 
of such precedent conditions clearly in 
view can we grasp the real nature of the 
marvelous work of codification made 
possible at last by that abrupt and pro- 
found break with the past known as 
the French Revolution. The necessity 
for such a work grew out of such a ter- 
rible complication of laws as had never 
existed in any other country, a condi- 
tion prompting Voltaire to declare that 
a traveler in France changed horses not 
oftener than he changed laws. The 
effort to work a reform through the 
creation of a uniform code began in the 
Constituent Assembly with dreamers of 
the Rousseau school, who claimed that 
it should be ‘‘as simple as nature,” so 
plain that any adult could understand 
it without extrinsic aid. But the work 
thus inaugurated never began in earnest 
until 1800, when Napoleon, as First 
Consul, appointed Tronchet as the head of 
a commission which completed the draft 
in four months. The entire work, fin- 
ished in about four years, was adopted 
by the legislature and published in 1804, 
with all the reports and discussions in 
the Tribunate and Council of State, 
showing the original draft and all changes 
made in it. Thus out of a prolonged 
and critical process finally emerged the 
most famous modern code of substantive 
law, consisting of 2,281 sections, arranged 


under titles and divided into three books, 
preceded by a preliminary title. It was 
the final product of the fusion of the 
customary laws, wholly excluding all 
feudal laws and customs, of royal ordi- 
nances and laws of the Revolution, and 
of the vital principles of Roman private 
law stated with the greatest possible 
clearness and brevity. 

On January 1, 1900, just a century 
after Tronchet and his colleagues began 
to draft the Code Napoléon, was offi- 
cially promulgated a new general code 
for the whole German Empire. We 
should be able to look with confidence 
for an outline of that code to the world- 
famous jurist, Dr. Rudolph Sohm, who 
was the leading member of the com- 
mission that made it. From him we 
learn that the re-establishment of the 
German Empire was necessary to the 
re-establishment of German law; that 
that law, as embodied in the Civil Code, 
“is compiled principally from the vari- 
ous provincial codes before mentioned, 
and notably from those of Prussia and 
Saxony.”’ He had told us long before 
that “it would be a mistake to suppose 
that the framers of these codes (the 
Prussian Landrecht, etc.) were suddenly 
inspired with some new and original 
wisdom. The codes were of course con- 
structed on the basis of the law as it 
previously existed. Inasmuch, then, as 
prior to these codes (7. e., from the recep- 
tion of Roman law in the sixteenth 
century down to the end of the 
eighteenth) the law of the Pandects had 
subsidiary force as law throughout the 
whole of Germany, these codes must, 
of course, have been framed more par- 
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ticularly on the basis of the Pandects. 
The Prussian Landrecht, the Saxon and 
Austrian civil codes, contain a large 
number of legal rules which are directly 
borrowed from the law of the Pandects.”’ 
While the Landesrecht, or ‘Provincial 
Law,” is expressly annulled, an incon- 
siderable number of its enactments re- 
main in force, which are, strictly speak- 
ing, “‘agrarian,’’ because designed for 
the farmer, for agricultural conditions 
generally, as well as for the protection 
of vested rights. As the farmer and the 
merchant are and have been the two 
great powers in German history, the 
industrial and agrarian laws that survive 
may well be compared to the jus civile, 
while the laws of the Civil Code may be 
said to resemble the Roman jus gentium. 
The merchant has not inaptly been 
called “‘the father of the Civil Code of 
Germany’”’ because, as commercial inter- 
course recognizes no national boundaries, 
he was naturally the first to desire a 
homogeneous system of civil rights. It 
was the mercantile element in the Ger- 
man cities that eventually crushed the 
spirit of feudalism; it was the mercantile 
element that opened the way for an 
Imperial Code by first creating a uni- 
form system of commercial law. The 
first modern effort to give unity to law 
in Germany was made, as a prelude to 
the movement for natural unity, by the 
German Bills of Exchange Law (Wech- 
selordnung, 1848-1850), while a general 
Commercial Code (Gemeines Handels- 
gesetzbuch), enacted in various states be- 
tween 1862 and 1866, was re-enacted 
for the new Empire in 1871. 

In juxtaposition with the foregoing 
statement as to the influence of com- 
merce upon the unity of law in Germany 
should be set the fact that the first step 
towards the making of the existing Con- 
stitution of the United States was taken 
in January, 1786, when Virginia issued 
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a call for a convention of states to meet 
at Annapolis,in order to consider the 
establishment of a uniform commercial 
system. When Maryland prompted Vir- 
ginia to take that step, by proposing 
that commissioners from all the states 
should be invited to meet and regulate 
the restrictions on commerce for the 
whole, Madison saw at once the advan- 
tage of ‘‘a politico-commercial commis- 
sion’’ for the continent. The outcome 
of the meeting at Annapolis was the call 
for a convention “‘to meet at Philadelphia 
on the second Monday of the next May 
to consider the situation of the United 
States.’’ All the world now knows that 
three years and a half prior to the meet- 
ing of the Annapolis convention a pros- 
perous merchant of Philadelphia, Pela- 
tiah Webster, who began as early as 
1776 to write on the currency, and in 
1779 commenced the publication of a 
series of ‘‘Essays on Free Trade and 
Finance’’—put forth, on February 16, 
1783, as his invention, the entirely new 
scheme of federal government embodied 
in the existing Constitution of the United 
States. Theelaborate and finished essay 
in which that epoch-making discovery 
was announced is just as authentic as 
the Constitution itself. Justas it may be 
said that the merchant was “the father 
of the Civil Code of Germany,” so it 
may be said that a merchant was “the 
father of the Constitution of the United 
States.’”” In the plan of the great archi- 
tect large space is given to the influence 
of the merchant. ‘‘Merchants,” he said, 
‘“‘must from the nature of their business 
certainly understand the interests and 
resources of their country the best of 
any meninit.... Itherefore humbly 
propose, if the merchants in the several 
states are disposed to send delegates 
from their body, to meet and attend the 
sitting of Congress, that they shall be 
permitted to form a chamber of com- 
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merce, and their advice to Congress be 
demanded and admitted concerning all 
bills before Congress, as far as the same 
may effect the trade of the states. 
Besides the benefits which Congress may 
receive from the institution, a chamber 
of commerce, composed of members from 
all trading towns in the states, if prop- 
erly instituted and conducted, will prove 
very many, I might almost say, innumer- 
able advantages of singular utility to all 
the states. It will give dignity, umt- 
formity and safety to our trade.”’ That 
recommendation was the only funda- 
mental part of Pelatiah Webster’s plan 
which the Convention of 1787 failed to 
adopt. But a century later his wisdom 
and foresight in that respect were fully 
vindicated by the creation of the Depart- 
ment of Commerce and Labor, which is 
now performing in a general way the func- 
tions which were to have been performed 
by the Chamber of Commerce outlined 
in his original plan. Thus it appears 
that the first modern effort to give unity 
to law in Germany was made by the 
merchant class as a prelude to the move- 
ment for national unity; thus it appears 
that the Annapolis convention called to 
establish a uniform commercial system 
really forced the meeting of the Federal 
Convention of 1787; thus it appears that 
the ‘“‘wholly novel theory” of federal 
government which was embodied in the 
work of that. immortal assembly was the 
invention of a Philadelphia merchant 
whose plan rested on two fundamental 
concepts—a uniform and self-executing 
system of federal taxation, and a uni- 
form commercial system that would 
“give dignity, untformity and safety to 
our trade.” 

While Pelatiah Webster’s dream of a 
uniform system of federal taxation, en- 
forceable by a self-sustaining system of 
federal government, has been fully real- 
ized, his dream of a uniform commercial 
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system, resting on the ‘‘uniformity”’ of 
law, has been thwarted by the existence 
of independent sovereignties who stand 
to each other, so far as their domestic 
codes are concerned, almost like foreign 
nations. Out of that condition of things 
has arisen a ‘Conflict of Laws’’ whose 
embarrassments are endless. Against 
those embarrassments the commercial 
elements of this country are now 
struggling as never before, because as 
the commercial relations of the states 
become more intimate and more com- 
plex, the disadvantages incident to the 
conflict deepen in intensity. Why such 
embarrassments are not actually greater 
than they are it is hard to understand 
when we consider the number of law- 
making bodies and the number of su- 
preme tribunals in active operation. No 
country in the world has ever been inun- 
dated by such floods of law, statutory 
and judge-made, as are now streaming 
from the forty-five state sovereignties 
and the one federal sovereignty by which 
we are governed. Nothing could be 
more appalling than the sight presented 
by an American law library, necessarily 
a vast one, containing all the statutory 
and judge-made law of those sovereign- 
ties as it now exists. In comparison 
the books containing the statutory and 
judge-made law of England are a mere 
handful. The late and lamented Judge 
W. W. Howe of New Orleans called 
attention not long ago to the fact that, 
comparing the size of the pages, the 
forty-sixth volume of Louisiana Annual 
Reports for the year 1894 contains as 
much matter as the entire Digest or 
Pandects, into which was condensed the 
judge-made law evolved at Rome during 
a thousand years. Nothing can so illus- 
trate the gravity of our present condition 
as that contrast. It is generally under- 
stood that the first cause of a tendency 
to codify Roman law and make it more 
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accessible is to be found in the profusion 
with which Diocletian and his successors 
had used their legislative power, flood- 
ing the Empire with a mass of ordinances 
which few persons could procure or 
master. Certainly we now stand in a 
like situation. The noblest effort so far 
made to bring order out of the inco- 
herent mass is that embodied in the 
monumental work known as the Ameri- 
can and English Encyclopedia of Law, 
whose value to the legal profession can 
hardly be estimated. In its volumes 
the American lawyer was permitted to 
look upon the result of the first serious 
attempt to reduce, systematize and re- 
fine the essence of our substantive law, 
state and federal, carried as far per- 
haps as any such effort could have been 
carried at the outset. In it we have 
before us, for the first time in the history 
of English law, the fruits of centuries of 
legal development in the old land, supple- 
mented by the wider experiences of the 
new. The success of that great under- 
taking hasnodoubt prompted the project 
of certain jurists who are now submitting 
to the American Bar a most imposing 
scheme, to be based on a million-dollar 
foundation, whose goal is really nothing 
more than a new American and English 
Encyclopedia of law in twenty volumes. 
It is entirely inaccurate and misleading 
to speak of such a digest of judge-made 
law as “The American Corpus Juris.” 
The Corpus Juris of Rome was made up, 
as everybody knows, of the Code, pub- 
lished in 529; of the Digest or Pandects, 
published in 533; and of the Institutes, 
published before the close of that year. 
It was specially provided by statute 
that they, the Digest and the Code, should 
be regarded as integral parts of one 
great piece of legislation to be known 
as the Corpus Juris Civilis. That 
term cannot therefore be applied with 
accuracy or propriety to a digest without 
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statutory authority corresponding with 
only one of its three elements,—the 
Pandects. What we need is not a new 
American Encyclopedia or Pandects of 
judge-made law, with no statutory 
authority,—a compilation ‘“‘the big law 
publishing firms’ can construct with far 
more skill and success than any inex- 
perienced foundation,—but a code, a 
typical code of American state law, which 
each state can voluntarily adopt as its own 
with the least change possible. Statesmen 
of an extreme school, who spoke a few 
years ago of the states as inconvenient 
appendages to the Union, are learning 
from their experience in national admin- 
istration that they are blessings in dis- 
guise. The more we expand, the more 
we are nationalized, the plainer it be- 
comes that the national government can- 
not remain efficient if it is overburdened 
with work that belongs of right to the 
states. As the states must abide so 
long as the Union abides, the nation 
must learn as it grows older to draw all 
possible benefits from the two systems 
of law, while minimizing the incon- 
veniences and conflicts necessarily aris- 
ing out of the existence of two systems. 
Such inconveniences and conflicts have 
greatly multiplied recently as rapid inter- 
communication has drawn the states 
nearer together than ever before, and 
as the startling growth of governmental 
power, state and federal, has intruded 
itself, as never before, into the private 
life of the citizen, following as it does 
the apothecary to his laboratory, the 
dairyman to his churn, the butcher to his 
shambles and the baker to his oven. The 
widening circle of governmental power 
has intensified the difficulties afflicting 
both commerce and labor by reason, first, 
of conflicting state codes; second, by 
reason of the lack of uniformity between 
state and federal laws touching the same 
subject-matter. The result has been an 
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outcry from many interests which, dur- 
ing the last twenty years, has set in 
motion four great agencies which are 
now working together with perfect har- 
mony and efficiency in the effort to 
unify American law. 

First among these agencies stands the 
American Bar Association, which for 
years has been doing its utmost to bring 
about unity in state legislation upon 
subjects of common interest, through 
its standing committee upon ‘Uniform 
State Laws.” In order to render that 
branch of its work more effective, an 
affiliated association was created in 1890 
by the New York Legislature by an act 
authorizing the appointment of ‘‘Com- 
missioners for the Promotion of Uni- 
formity of Legislation in the United 
States,” whose by-laws provide that 
“The members of the Committee on 
Uniform State Laws of the American 
Bar Association shall be privileged to 
attend the Annual Conference of Com- 
missioners and participate in the dis- 
cussion of the Conference, but without 
the right to vote.’’ These affiliated asso- 
ciations thus yoked together have already 
accomplished very great things. Nine- 
teen national conferences of Commis- 
sioners from different states and terri- 
tories have been held, there being now 
forty-eight states and territories, includ- 
ing the District of Columbia and the 
Philippine Islands, represented in the 
conference. The Uniform Negotiable In- 
struments Act (approved by the Confer- 
ence in 1896) has been adopted in thirty- 
eight states and territories. The Uniform 
Warehouse Receipts Act (approved by 
the Conference in 1906) has been adopted 
in eighteen states. The Uniform Sales 
Act (approved by the Conference in 
1906) has been adopted in six states. 
The Uniform Stock Transfer Act, ap- 
proved at the conference of 1909, is now 
being presented to the several state 
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legislatures. The Uniform Bills of Lad- 
ing Act was adopted at the conference 
in 1909, after the most careful criticism 
by the large interests affected. The 
Conference still has under consideration 
the draft of a Uniform Partnership Act 
and also the draft of a Untform Incor- 
poration Act. All of these acts have 
been prepared in response to the press- 
ing need of the business world to remove 
as far as possible the uncertainty and 
vexation arising from the widely differ- 
ing laws of the states and territories on 
matters of daily importance. So far as 
it has progressed the work of this organi- 
zation is admirable, and it is growing in 
importance. Its president, Mr. Amasa 
M. Eaton, opened a recent address with 
the statement that “The subject of uni- 
form state legislation has become of 
greater importance than ever during the 
last year and is in the air all over the 
United States.” 

While the work of unifying state 
legislation was thus advancing under 
the direction of the American Bar Asso- 
ciation and its worthy yokefellow, a new 
force appeared in the person of the 
National Civic Federation, headed by 
Mr. Seth Low as president and Mr. 
Samuel Gompers as vice-president. Very 
recently that body has held a national 
conference at Washington, ‘‘after con- 
sultation with other bodies interested 
in promoting uniform legislation by the 
states of the Union.’”’ In its last pro- 
gram a quotation is made from a 
speech of the Hon. Elihu Root, who has 
said: ‘‘Under the conditions which now 
exist, no state can live untc itself alone 
and regulate its affairs with sole reference 
to its own treasury, its own convenience, 
its own special interests. Every state 
is bound to frame its legislation and its 
administration with reference not only 
to its own social affairs but with reference 
to the effect upon all its sister states” ; and 
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from a speech of Mr. Samuel Gompers, 
who has said: “One or two things will 
eventually come: either Federal Govern- 
ment, as a matter of industrial and com- 
mercial necessity, will exercise the powers 
which constitutionally belong to the 
states, or, if that is to be avoided, the 
states must move toward acting with 
the greater degree of uniformity to the 
successful and lawful conduct of in- 
dustry and commerce.” The declara- 
tion is then made that “‘The entire nation 
appreciates the movement for the Con- 
servation of National Resources inaugu- 
rated by President Roosevelt. But this 
great project cannot be carried forward 
to its perfect consummation unless the 
states adopt with considerable uni- 
formitylaws upon the subjects of forestry, 
water power, reclamation of lands by 
irrigation,etc. . . . Duringthe National 
Conference on Taxation, under the aus- 
pices of the National Civic Federation 
at Buffalo in 1901, it became apparent 
that greater uniformity of state laws 
upon the subject of taxation was most 
desirable.’’ Thus the horizon has been 
widened by the National Civic Federa- 
tion whose program has swept into 
the struggle for unity in state legisla- 
tion such subjects as public accounting, 
anti-trust and railway regulation, state 
banking, life and fire insurance, fire 
marshal laws, pure food laws, labor laws, 
commercial laws, vital statistics, mar- 
riage and divorce, laws relating to women 
and the custody of their children, and 
laws regulating the public health and 
good roads. That irresistible trend 
towards unity in state laws, which is 
widening and deepening every day under 
the impulse of commercial necessity, has 
suddenly brought into being still another 
agency destined to be more potent, per- 
haps, than all others in the precipitating 
the final result. The creation of the 
annual conference of the chief execu- 
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tives of all the states, known already 
as “‘The House of Governors,”’ was little 
less than an inspiration. This new insti- 
tution is destined to act as a hyphen or 
buckle to unite the masses struggling 
for the unification of American law with 
the state legislatures through whose 
agency it must be brought about, if at 
all. Each annual conference will put 
each governor abreast of the movement; 
after each meeting he will be ready to 
explain to the legislature of his state 
how much has been accomplished and 
how much remains to be done with its 
co-operation. Thus it appears that the 
machinery is all complete, and the public 
mind thoroughly aroused by the pres- 
sure of a necessity which grows more 
urgent every day. All that is lacking is 
a more comprehensive and scientific 
understanding of the end to be finally 
attained. It is perfectly natural that 
such an understanding did not exist 
from the outset. Great movements 
always grow as they advance; bit by bit 
the new land has always to be won. 
Theodosius laid down without executing 
the comprehensive plan of codification 
which Justinian, after the lapse of a 
century, finally carried out. When the 
members of the Annapolis convention 
met in September, 1786, simply for the 
regulation of the restrictions on inter- 
state commerce, they did not under- 
stand that the only practical outcome 
of their meeting was to be the calling 
of the famous convention at Phila- 
delphia, which in the next year formu- 
lated the existing Constitution of the 
United States. 

The time has arrived when the Ameri- 
can people must awake to the fact that 
its greatest and most pressing need is 
a comprehensive and typical code of 
state law, embracing all the subjects 
of legislation common to all, which each 
state may enact as its own with as little 
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change as possible; that, without a recog- 
nized standard, the unification of Ameri- 
can law is impossible. Nothing could 
be more fortunate than the gradual and 
unconscious approach which has so far 
been made towards such an ideal. The 
fact that thirty-eight states and terri- 
tories have been able to adopt a Uniform 
Negotiable Instruments Act; the fact that 
eighteen states and territories have been 
able to adopt a Uniform Warehouse Re- 
ceipts Act, puts the fact beyond ques- 
tion that all may be induced gradually 
to adopt a scientifically constructed 
state code embracing every other subject 
in which they have a common interest. 
Savigny made a revelation when he said 
that law is the natural outcome of the 
consciousness of the people like their 
social history of their language; that it 
is part and parcel of the national life. 
By the operation of natural forces the 
states are rapidly moving towards the 
inevitable uniformity through the cease- 
less pressure of commercial necessity. 
That process needs only to be hastened 
and moulded by artificial means. When 
we add our experience to that of Eng- 
land we have had, counting from the 
Year Books, six centuries of judge-made 
law, the inevitable prelude to scientific 
legislation. It is a truism with jurists 
of the historical school that remedial 
equity is everywhere older than remedial 
legislation. With the reign of Alexander 
Severus the power of growth in Roman 
judge-made law seems to have been 
exhausted. From that time the history 
of Roman law is the history of the 
Imperial constitutions and of the 
attempts made to subject the unwieldy 
mass to codification. Thus it was that 
the departing spirit of the creative 
epoch of Roman law infused itself into 
the voluminous rescripts of Diocletian 
and his successors. The creative epoch 
of English and American judge-made 


law has probably closed, and the result 
is embodied in a tangled mass of un- 
digested precedents at which Roman 
jurists would have stood aghast. The 
first step to be taken in order to extri- 
cate ourselves from such a condition 
involves the construction of a typical 
and scientific code of state law, substan- 
tive and adjective, condensing within a 
reasonably narrow compass the fruits of 
our entire legal development. Such fruits 
should be so formulated as to embrace all 
the leading subjects in which the states 
have acommon interest. The experience 
we have had alreadyin the making of state 
codes should greatly facilitate the work 
which should be one rather of selection 
than creation. The ‘‘House of Gover- 
nors” can easily arrange an equitable 
scheme by which all the states may 
contribute, upon the basis of popula- 
tion, to the expense of maintaining an 
interstate code commission, to consist 
of jurists of the highest order. Such 
jurists should be at once scientific 
and practical men of the type of 
David Dudley Field, William M. 
Evarts and John C. Spooner. As the 
Code Napoléon was completed from the 
first draft to the finish in four years, 
certainly that time should suffice for 
this undertaking. In Germany or France 
such a work would be executed without 
the slightest hesitation. After the fin- 
ished product becomes accessible the 
state legislatures would no doubt adopt 
it, under the pressure of public opinion, 
by the normal process through which state 
codes are now adopted or revised at stated 
intervals. After a recognized standard 
has once been formulated, its rapid ac- 
ceptance would be inevitable. The ex- 
pense of the Interstate Code Commission 
Should be borne of course by the states 
themselves; their dignity and indepen- 
dence forbid an appeal for aid to any in- 
dividual or institution for such a purpose. 
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Before such an Interstate Code Com- 
mission can be organized Congress should 
begin to wipe out the confusion now 
existing in our federal statutes, little 
less than a national disgrace, by the 
creation of a Federal Code Commission 
to be charged with the duty of making 
a really scientific code of federal law, 
substantive and adjective. The pro- 
posal recently made by the President 
for a commission to prepare a code of 
adjective law or procedure is too narrow; 
the work of such a commission should 
embrace also the substantive law which 
is in sore need of careful revision. The 
two entirely independent commissions 
should promote the common object by 
working side by side, at Washington, in 
comfortable quarters which Congress 
should provide. In that way they would 
be able to devise harmonious regulations 
as to subjects upon which both state 
and nation must legislate, defining more 
clearly at the same time where state 
power should end and where federal 
power should begin. One-half of the con- 
flicts that now arise are caused by the 
absence of such legislation. Above all two 
such bodies working independently and 
yet in concert should be able to formu- 
late a simple system of legal procedure, 
embracing the enforcement of both legal 
and equitable rights, for the common use 
of all tribunals, state and federal. That 
part of the work alone would save mil- 
lions annually to the nation in the ex- 
penses and delays of litigation. Rich 
as we are, we cannot afford to prolong 
existing systems, reeking as they are 
with unnecessary and oppressive expen- 
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ditures, apart from the constant mis- 
carriages of justice. No more inviting 
field for real fame ever opened before 
a dominating personality equal to the 
opportunity. Certainly in President Taft 
we have a great jurist of wide experience 
who should find in the unification of 
American law a task more congenial 
than any in which he is now engaged. 
Tariffs come and tariffs go, but a great 
code goes on forever. The President 
should supply the driving power to the 
existing machinery. On the one hand, 
he should exhort “‘The House of Gover- 
nors’” to provide the means for the 
organization of the Interstate Code Com- 
mission, while on the other he should 
urge Congress to delay no longer the 
creation of a Federal Code Commission 
to work in harmony with it. Of both 
Commissions the President might well be 
the ex officio chairman. He should be 
the harmonizing ligament between them. 
If it be urged that he has no time to 
give even to the initiation of such an 
undertaking, it may be answered that 
he is not a more busy man than Napo- 
leon, who presided in person over fifty- 
seven of the one hundred and two 
sessions which the Council of State 
devoted to a critical examination of each 
section of the draft of the Code Napo- 
léon. From Thibaudeau, who was 
present, we learn that “‘he regulated and 
directed the discussion, guided and ani- 
mated the debate.’”’ Napoleon made no 
mistake when he prophesied that after 
all his battles are forgotten he will go 
down to a very late posterity ‘‘with his 
code in his hand.” 
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Divorce Legislation 


By WaLTER GEORGE SMITH 


PRESIDENT OF THE CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS 


HE action of the recent conference 
called by the National Civic 
Federation, which held its sessions in 
Washington from January 17 to 19, 
1910, in giving a unanimous approval 
to the Uniform Divorce Act, must 
have great weight in influencing public 
opinion in favor of uniform divorce 
legislation. The fact that the governors 
of more than thirty states and territories 
were assembled in convention during 
the sessions of this conference and 
received personally the _ resolutions 
adopted by it, recommending various 
commercial acts relative to negotiable 
instruments, sales of goods, warehouse 
receipts, bills of lading, and other 
subjects, will advance the cause of 
uniformity in commercial matters ap- 
preciably, for, as was justly said by 
Governor Hughes in his address to his 
fellow Governors, in order to make 
the cause of uniformity among the 
different states successful, the move- 
ment in each state must have the moral 
weight of each Governor’s approval 
back of it. 

So far as business and commercial 
matters are concerned, it seems as if 
success were within sight. Different 
conditions surround the Uniform Divorce 
Act and the whole subject of divorce. 
While it is true that the states of 
Delaware, New Jersey and Wisconsin 
have adopted substantially all of the 
cardinal principles of the Uniform 
Divorce Act and have embodied them 
in new statutes, there is a strong under- 
lying opposition which develops when- 


ever the act, adapted to the form of 
the statutes of any of the states, is 
presented for legislative consideration. 
Even in the legislature of Pennsylvania, 
on whose initiative the Divorce Congress 
was assembled and which in the act 
creating the commission distinctly stated 
“that the constantly increasing number 
of divorces in the United States has 
been recognized as an evil of threatening 
magnitude fraught with serious con- 
sequences to the well-being of our 
institutions and civilization,’ a de- 
termined opposition was developed to 
the adoption of a uniform act. Either 
in consequence of this, or of indifference 
to the subject, the bill has failed to be 
voted on out of committee for two 
entire sessions, and this notwithstanding 
the fact that it was approved by repre- 
sentatives of practically all Christian 
denominations in the state and by many 
of the leading newspapers. 

It is not to be believed that the lan- 
guage of the legislature of Pennsylvania, 
speaking of divorce as an evil, does not 
represent the sentiment of the vastly 
preponderating majority of the good 
people of that commonwealth as it 
does of those of most of the states; but 
while, with the exception of a very few 
radical individuals, divorce is admitted 
to be an evil, when it comes to the 
suppressing of that evil, even by so 
sane, conservative and moderate a 
measure as the uniform divorce law, 
alarm is taken and opposition develops 
which manifests its power by postpone- 
ment and quiet suppression in committee. 
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There is no phenomenon of modern 
times more interesting than the rapidly 
accelerating rate of divorce in the 
United States. Without dwelling upon 
the statistics of the recent reports of 
the Census Bureau, it is sufficient to 
say that there is now one divorce for 
about every twelve marriages, and the 
rate has been increasing year by year dur- 
ing the past four years. There is no prin- 
ciple of political economy more obvious 
than that which teaches that the laws 
enacted and carried into effect by a 
representative government must respond 
to popular sentiment. Otherwise, 
though they may remain upon the 
statute book, they become obsolete. 

There have been divorce laws in 
almost all of the states of the Union 
since the adoption of the federal Con- 
stitution, and during the colonial period 
divorces were by no means unknown, 
especially in the New England colonies. 
The changed attitude towards marriage, 
brought into the religious belief of many 
European peoples by the leaders of the 
religious revolt of the sixteenth century, 
bore fruit in divorce legislation. Since 
the opinion of the leaders of Puritan 
thought did not differ essentially from 
that of Milton, that marriage was 
entirely devoid of sacramental character, 
divorce seemed under certain conditions 
entirely reasonable. 

There is no evidence, however, that 
there was at any time any element in 
society of sufficient respectability to 
attract notice that advocated divorce 
on any ground excepting such as made 
the condition of the injured party 
intolerable. Such teaching as that the 
marriage contract differs in no respect 
from any other contract and the status 
may be terminated at the will of either 
of the parties whenever the burden 
becomes irksome, finds no _ support 
in the early history of divorce in the 
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United States. While Protestant 
Christianity had given up the sacra- 
mental view of marriage, it retained 
in practice the same respect, or rather 
reverence, for marriage as all bodies 
of Christians had always entertained. 
And so the principle, which is funda- 
mental in Christian society and dis- 
tinguishes it from the highest civilization 
of Rome, that marriage is monogamous 
and life-long, has been practically ac- 
cepted by all sociologists and legislators 
up to very recent times,—and this 
notwithstanding the fact that Protestant 
Christianity interpreted the teachings 
of our Saviour so as to permit divorce 
in intolerable cases, such as adultery, 
cruelty and desertion, which were gradu- 
ally extended to conviction of crime 
and other causes that need not be 
enumerated. 

Within a generation, however, this 
portentous revolution in the attitude 
of men and women towards the most 
important status of social life has been 
gathering force, and probably for the 
first time since Christianity came into 
general acceptance among civilized 
peoples, a school of sociological teachers 
has had the courage to come out 
frankly and accept the logical conse- 
quences of the proposition so often 
asserted in the past, that marriage is 
a civil contract only. While admitting 
its accidents are somewhat peculiar, 
none the less, according to this school, 
there is no philosophical reason why it 
should not be treated like any other 
contract, and when either party com- 
mits a breach of its conditions it should 
be dissolved. Such teaching has met 
acceptance and appears to be gaining 
ground, notwithstanding that many 
of its advocates have had the candor 
to admit that in order to sustain it the 
sanction of Christianity in any of its 
forms must be cast aside. 
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It is well known in the history of 
human thought that whenever a ten- 
dency towards evil develops, promptly 
there appear writers and speakers who 
put themselves at the head of the new 
school, which asserts that, far from 
being evil, the new teaching is for the 
betterment of mankind and its leaders 
are the apostles of a higher life. Another 
element that has had great influence 
in producing lax divorce legislation 
has been a kindly human feeling, 
extended especially towards women as 
the weaker sex, that their lives ought 
not to be wrecked by an unhappy 
marriage; that they should be relieved 
from the consequences, even though 
brought about by their own intelligent 
act, and allowed another chance for 
happiness in this world. 

The lack of reverence for tradition 
and the loosening of the ties of dog- 
matic faith are particularly evident 
in the American people, and, with an 
exceeding self-confidence and certainty 
that their point of view is right, they 
cheerfully face the consequences of a 
social revolution,—probably more far 
reaching than any that could be brought 
about by other causes, no matter what 
they might be. For, if not checked, 
the tendency towards a freer and freer 
system of divorce must result in the 
destruction of the family, upon which, 
it is a truism to say, the state has been 
built. Yet it is insisted by sober- 
minded men that the average of morality 
in the relations of the sexes is far higher 
in the United States than in countries 
where no divorce laws prevail, forgetting, 
as they do, that morality from the 
teligious and truly philosophical point 
of view does not depend upon the 
conventions of society or the legislation 
of the state, and that the same act 
done under color of law, where divorce 
is permitted, is not more moral than 
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where forbidden in a country where 
no divorce law obtains. 

It is not to be believed, however, 
that when the public mind has been 
educated to a full appreciation of its 
consequences they will accept the phil- 
osophy now being so _ industriously 
taught in many of our higher institu- 
tions of learning both to young men 
and young women, that there is no 
ethical or religious rule whereby the 
relations of man and wife are to be 
governed other than those contained 
in statutory enactments. Dogmatic 
faith, it is true, has largely waned, but 
the impetus given by Christianity has 
not lost its force. Unconsciously to 
themselves, many men and women 
are leading moral lives thinking that 
they do so because of their own in- 
nate sense of honor and justice, who 
really are the heirs of a Christian her- 
itage. There are not wanting evidences 
that there is a gradual awakening of 
the public conscience to the enormous 
consequences that will follow from a 
failure to correct our present discordant 
divorce laws, and, as has been frequently 
said, all right thinking men and women, 
excepting that small school who would 
make marriage a mere matter of agree- 
ment, to be dissolved at the option of 
either party and without the necessity 
of the consent of the state either to its 
inception or to its dissolution, may 
unite in advocating the adoption of the 
uniform divorce law in all the states 
where divorce is permitted. Such 
scandalous situations as were developed 
in the famous case of Haddock v. 
Haddock, where a man was recognized 
as being lawfully married to one wife 
in Connecticut and another in New 
York, will be ended by the adoption of 
the simple jurisdictional clauses of that 
act, and the conscience of each state 
will be left to deal with the question 




















ee 




















278 The Green Bag 


whether divorce shall be permitted 
at all within its borders and for its 
own citizens, and, if so, what causes 
shall be deemed sufficient. 

A brief recapitulation of the essential 
points of the uniform divorce act will 
be appropriate :— 

All suits for divorce shall be brought 
only in the state where the plaintiff 
or the defendant had a bona fide resi- 
dence. 

When courts are given cognizance 
of suits where the plaintiff was domiciled 
in a foreign jurisdiction at the time 
the cause of complaint arose, relief 
should not be given, unless the cause 
of divorce was recognized in such 
foreign domicil. The same rule applies 
when the defendant was domiciled 
in a foreign jurisdiction. 

Where jurisdiction for absolute di- 
vorce depends upon the residence of 
the plaintiff or of the defendant, not 
less than two years’ residence should 
be required where such plaintiff or 
defendant has changed his or her 
domicil since the cause of divorce 
arose. 

The injured party, husband or wife, 
should have the option to apply either 
for an absolute divorce, or for a divorce 
from bed and board. 

The causes for divorce should be 
restricted to offenses of so serious a 
character as to defeat the objects of 
the marital relation. They should never 
be left to the discretion of the court. 

Causes for annulment of marriage 
and for divorce, both absolute and 
legal separation, are grouped into three 
classes. Those for annulment of the 
marriage are such as are usually recog- 
nized in all civilized communities. 
Causes for absolute divorce represent 
the prevailing sentiment in most of the 
states of the Union. They are as follows: 
Adultery, bigamy, conviction of crime 


in certain classes of cases, intolerable 
cruelty, willful desertion for two years, 
habitual drunkenness; and the same 
causes are ground for legal separation 
with the addition of hopeless insanity 
of the husband at the suit of the wife. 
This paragraph must be read in the 
light of the resolution, however, that 
the causes herein enumerated are those 
recognized in the great majority of the 
states, and there was no desire on the 
part of the Divorce Congress that 
any state should enlarge its causes of 
divorce where they were less than those 
enumerated, and in such states where 
these causes were recognized they 
would prefer to see them reduced rather 
than increased. 

When conviction of crime is made 
a cause, it must be followed by con- 
tinuous imprisonment for at least two 
years. 

Absolute divorces should not be 
granted for insanity arising after mar- 
riage. 

Desertion, when a cause, should 
never be recognized unless persisted 
in for at least two years. 

The defendant should have full oppor- 
tunity, by notice brought home to him, 
to have his day in court if his residence 
is known or can be ascertained. 

Any one named as a co-respondent 
should be given an opportunity to 
intervene. 

Hearings and trials should always be 
before the court and not before any 
delegated representative of it, and in 
all uncontested cases, and in any other 
where the court may deem it proper, 
a disinterested attorney should be as- 
signed to defend the case. 

A decree should not be granted unless 
the cause is shown by affirmative proof, 
aside from any admissions on the part 
of the respondent. 

A decree dissolving the marriage 
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should not become operative until 
the lapse of a reasonable time after 
hearing or trial upon the merits of 
the case. 

In no case should the children born 
during coverture be bastardized, ex- 
cepting in the case of bigamous mar- 
riages or in the usual exception of 
impossibility of access. 

A divorce obtained by an inhabitant 
of a state, in another state or country 
to which he has gone for the purpose 
of obtaining it, or for a cause which 
would not authorize a divorce by the 
law of the state of domicil, should 
have no effect therein. 

Fraud or collusion in obtaining or 
attempting to obtain a divorce should 
be made statutory crime by the criminal 
code. 

It is not to be believed that the 
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adoption of this act in all the states 
(and as will be noted none of its pro- 
visions are new but all are drawn in 
part from statutes of some of the states) 
will stop divorce or even materially 
reduce the number of decrees, but it 
will have a tendency to awaken the 
public mind to the fact that the state 
has a responsibility as well as the 
individual, and that it is shirked unless 
there is a thorough sifting, as would 
be the case in any other law suit, of the 
facts and circumstances prior to the 
granting of a decree. If, therefore, the 
uniform divorce law is accepted, it 
will be the first step in divorce re- 
form, and as such may properly be 
supported even by those whose re- 
ligious or philosophical views require 
them to oppose absolute divorce for 
any cause. 





Is Lying Increasing? 


By H. B. Brapsury, oF THE NEw YorK Bar 


HE only safe way to call a man a 

liar is to slap him on the back 

and laugh like h— when you do it,” 

quoth a Virginia friend of mine. The 

stigma which this epithet carries with 

it is hotly resented in portions of the 

country other than that south of Mason 

and Dixon’s Line. But whether the re- 

sentment takes the form of guns or fists, 
depends upon local custom. 

That lying has been abhorred and 
liars hated and despised from time 
immemorial, the history and literature 
of all ages record. 

A liar is a fool, Lord Chesterfield 
assured his son, in effect; which comes 
nearer to being sound doctrine than the 


oe 


assertion of the knowing one that “a 
man must be mighty smart to be a good 
liar.” 

The inspired Book directly and in- 
directly inveighs against lying as a sin 
more often, I believe, than it does against 
any other infraction of the moral law. 
The commandment, ‘Thou shalt not 
bear false witness against thy neigh- 
bor,” is repeated twice in the Old Testa- 
ment’; and the Master makes it universal 
in its application by omitting the words, 
“thy neighbor,” and declaring simply, 
“Thou shalt not bear false witness.’’? 

Scarcely any of the inspired writers 





1 Exodus, 20:16; Deuteronomy, 5:20. 
? Matthew, 19:18. 
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failed to take a fling at lying and liars, 
or to commend the virtue of truthful- 
ness. Let us take a few at random:— 


They that observe lying vanities forsake 
their own mercy.’ . 

Let the lying lips be put to silence; which 
speak grievous things proudly and contemp- 
tuously against the righteous.‘ 

These six things doth the Lord hate; yea, 
seven are an abomination unto him: A proud 
look, a lying tongue, and hands that shed 
innocent blood, an heart that deviseth wicked 
imaginations, feet that be swift in running to 
mischief, a false witness that speaketh lies, 
and he that soweth discord among his 
brethren. 

Trust ye not in lying words.® 

He that speaketh truth showeth forth 
righteousness; but a false witness deceit.” 

Wherefore, putting away lying, speak every 
man truth with his neighbor.’ 

Happy art thou, O Israel: who is like unto 
thee, ‘i people saved by the Lord, the shield 
of thy help, and who is the sword of thine 
enemies shall be found liars unto thee; and 
thou shalt tread upon their high places.® 

The lip of truth shall be established forever ; 
but a lying tongue is but for a moment.?® 

For our transgressions are multiplied before 
thee, and our sins testify against us; for our 
transgressions are with us; and as for our 
iniquities, we know them; In transgressing 
and lying against the Lord, speaking oppres- 
sion and revolt, conceiving and uttering from 
the heart words of falsehood." 

I hate and abhor lying.” 

One of themselves, even a prophet of their 
own, said The Cretians are always liars, evil 
beasts, show their bellies." 

But the fearful, and the unbelieving, and 
the abominable, and murderers, and whore- 
mongers, and sorcerers, and idolaters, and all 
liars, shall have their part in the lake which 
burneth with fire and brimstone; which is the 
second death." 


With the need for all of this attention 
to a prevalent sin, it is no wonder David 
in his haste cried: 


All men are liars." 


Nor is it a wonder he uttered the 
prayer: 





3 Jonah, 2:8. 

‘Psalms, 31:18. 

5 Proverbs, 6:16 to 19. 
6 Jeremiah, 7:4. 

7 Proverbs, 12:17. 

8 Ephesians, 4:25. 

® Deuteronomy, 33:29. 
10 Proverbs, 12:19. 

11 Isaiah, 59:12 to 13. 
12 Psalms, 119:163. 

18 Epistle of Paul to Titus, 1:12. 
14 Revelation, 21:8. 

15 Psalms, 116:11. 


Remove from me the way of lying.¢ 


Then we have the example of the 
woman who tried to steal another 
woman’s baby by lying and declaring it 
was her own. Her mendacity was dis- 
covered by Solomon’s little “‘bluff,”’ in 
ordering the babe to be severed in twain 
and a half given to each claimant. The 
real mother objected and consented that 
the child be given to the false mother 
rather than have it killed. But the 
false mother consenting to the arrange- 
ment, Solomon knew she was lying about 
her motherhood of the babe. 

The story, somewhat less authentic, 
from the Apocrypha, about the two 
priests who testified glibly enough as to 
certain alleged wrong doings of the 
beautiful Susanna, wife of Joachim, in 
her Babylonian garden, is another ex- 
ample. The priests demanded that she 
consent to certain proposals of theirs 
and ‘“‘she consented xot.’’ Then they 
denounced her. They charged her with 
improper conduct with another man. 
But after she had been convicted on the 
false testimony of the priests and was 
about to be executed, Daniel demanded 
a new trial and ordered the witnesses 
separated. The stories were again as 
glibly told, up to a certain point. Then 
Daniel asked :— 

“Under which tree in the garden did 
it happen?” 

“Under the holm tree.” 

The other witness was then called 
without giving the two a chance for 
consultation. The second repeated the 
story and as he was about to depart 
Daniel said :— 

“Stay! Under which tree did you see 
them together?” 

He hesitated, and then replied :— 

“Under the palm tree’”’ (in an oppo- 
site side of the garden). 

“Thou hast lied,’’ said Daniel. 


16 Psalms, 119:29. 
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So the two priests were put to death 
instead of the beautiful Susanna, whose 
virtue was vindicated and whose life 
was saved by a sharp cross-examiner. 
Modern lawyers are not always as suc- 
cessful as Daniel was in detecting false- 
hood by cross-examination. 

With all this evidence of the preva- 
lence of lying in the ancient world we 
perhaps may wonder if the frequent 
declarations, of judges and others, that 
perjury is prevalent to a greater extent 
than ever before, do not merely indi- 
cate the ever-present inclination to exalt 
ancient and decry modern times. 

Perjury has always been considered 
a heinous crime. For one reason, be- 
cause it is so difficult to detect. Another 
is that the consequences flowing from it 
are so serious, and, in criminal cases, 
may, without exaggeration, be termed 
horrible. In civil cases the whole power 
of the state may be called upon to 
enforce a judgment in favor of one man 
against the property of another, which 
decree rests upon a lie for its validity. 

Nothing more horrible can be con- 
ceived than sending to the electric chair 
an entirely innocent man, whose convic- 
tion has been brought about by false 
testimony. It is truly better that a 
thousand guilty murderers should escape 
punishment than that one innocent man 
should be judicially murdered; and it is 
a matter of record that innocent men 
have been thus unfortunate. 

The considerations are obvious there- 
fore, that have led lawmakers, in all 
times of which we have any records, to 
prescribe serious punishment for the 
crime of false swearing. It has fre- 


quently been made a capital offense. 
In spite of the constitutional inhibition 
against cruel and unusual punishments, 
some of the Southern states found it 
necessary to pass stringent laws on this 
subject, which were applicable to negroes 





and mulattoes only (not confined to 
slaves). Doubtless they were not pro- 
tected by the Constitution in this regard. 
By chapter 92, of the laws of 1822, of 
Mississippi, it was provided (§59), that 
if “any negro or mulatto” shall “have 
given any false testimony, every such 
offender shall, without further trial, be 
ordered by the said court, to have one 
ear nailed to a pillory, and there to 
stand for the space of one hour, and 
then the said ear to be cut off, and there- 
after the other ear nailed in like manner, 
and cut off at the expiration of one 
other hour, and moreover to receive 
thirty-nine lashes on his or her bare 
back, well laid on, at the public whip- 
ping post, or such other punishment as 
the court shall think proper, not extending 
to life or limb.” 

Such a statute sounds like a product 
of the dark ages in this day. So do the 
accounts of the burning of ‘‘witches” 
in New England, later than 1822. 

The statutes of the various states as 
well as the acts of Congress are still very 
severe in their punishment of perjury. 
But whether there is more or less false 
swearing now than there has been in any 
other era, it is impossible to tell, because 
there are no statistics on the subject, 
and can be none, which would be authen- 
tic. Two well-advertised politicians in 
New York, who were rivals for the 
same office, passed the lie direct on 
several occasions. One of these men 
at least, as a judge, has been known to 
deplore the prevalence of perjury in the 
courts. Falsehood must lie between these 
men somewhere. But we cannot classify 
them or their utterances as being truthful 
or untruthful. Therefore, for the same 
reason, we are unable to determine the 
sum total of perjury per thousand of 
inhabitants in our own area, any more 
than we are able to discover the same 
percentage in any other age. So long 
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as falsehood hath a ‘‘goodly outside”’ it 
will be found attractive, and our experi- 
ence is that attractive things are rarely 
entirely abolished. 

Whether, as some jurists declare, 


60 Wall Street, New York City. 


women are more prone to false swearing 
than men, will probably also remain a 
mooted question. To paraphrase the 
Master, let the man who is free from 
lying make this charge against woman. 





The Right to Change One's Name 


NE of the most entertaining legal opinions 
we have ever encountered was that 
written by Mr. Justice Irving G. Vann of the 
New York Court of Appeals in the case of 
Smith v. United States Casualty Company, 
decided Feb. 8, 1910. This opinion, which 
was not less able than interesting, was 
announced in an insurance case, the court 
upholding without a dissenting voice the 
common law right of a man to change his 
name, and his right to recover a policy of 
insurance issued to him under an assumed 
name :-— 

“The history of literature and art fur- 
nishes many examples of men who aban- 
doned the names of their youth and chose 
the one made illustrious by their writings 
or paintings. Melanchthon’s family name 
was Schwartzerde, meaning black earth, 
but as soon as his literary talents devel- 
oped and he began to forecast his future 
he changed it to the classical synonym by 
which he is known to history. 

“Rembrandt’s father had the surname 
Gerretz, but the son, when his tastes broadened 
and his hand gained in cunning, changed it 
to Van Ryn on account of its greater dignity. 

“A predecessor of Honoré de Balzac was 
born a Guez, which means beggar, and 
grew to manhood under that surname. 
When he became conscious of his powers 
as a writer he did not wish his works to 
be published under that humble name, so 
he selected the surname Balzac from an 
estate that he owned. He made the name 
famous, and the later Balzac made it im- 
mortal. 

“Voltaire, Moliére, Dante, Petrarch, 
Richelieu, Loyola, Erasmus and Linnzus 
were assumed names. Napoleon Bonaparte 
changed his name after his amazing vic- 
tories had lured him toward a crown, and 
he wanted a grander name to aid his daring 


aspirations. The Duke of Wellington was 
not by blood a Wellesley but a Colley, his 
grandfather, Richard Colley, having assumed 
the name of a relative named Wesley, which 
was afterward expanded to Wellesley (S. 
Baring-Gould’s Famous Names and Their 
Story, 391). This author in his chapter 
on Changed Names gives many examples 
of men well known to history who changed 
their names by simply adopting a new one 
in place of the old. 

“Mr. Walsh, in his Handbook of Literary 
Curiosities, makes an interesting statement 
at page 778: ‘Authors and actors know the 
value of a mouth-fillng name. Herbert 
Lythe becomes famous as Maurice Barry- 
more, Bridget O’Toole charms an audience 
as Rosa d’Erina, John H. Broadribb becomes 
Henry Irving. Samuel C. Clemens and 
Charles R. Browne attract attention under 
the eccentric masks of Mark Twain and 
Artemus Ward. John Rowlands would 
never have become a great explorer unless 
he had first changed his name to Henry M. 
Stanley. James B. Matthews and James 
B. Taylor might have remained lost among 
the mass of magazine contributors but for 
their cunning in dropping the James and 
standing forth as Brander Matthews and 
Bayard Taylor. Would Jacob W. Reid have 
succeeded as well as Whitelaw Reid?’ While 
some of these names were merely professional 
pseudonyms, others were adopted as the 
real name and in time became the only name 
of the person who assumed it. 

‘““Many other instances of voluntary change 
of name, both given and surname, might 
be added, but we will mention only two 
more.” It is then recounted how Hiram 
Ulysses Grant came to be called Ulysses S. 
Grant, and how, in his teens, Stephen 
Grover Cleveland dropped his baptismal 
name. 
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The Causes of Divorce 


By THE EDITOR 


A Study in Social Causation. By 


Divorce: 
James P. Lichtenberger, Ph.D., Assistant Professor 
of Sociology, University of Pennsylvania. Columbia 
University Studies in Political Science, v. 34, no. 3. 


Pp. 225+ index4. Columbia University, New 


York. ($2.) 
R. JAMES P. LICHTENBERGER, of 
the department of sociology of the 
University of Pennsylvania, has made a 
study of the causation of divorce which is of 
scientific value despite an apparent tendency 
to indulge in speculation concerning subjects 
for which social science has scarcely yet 
furnished tools for accurate investigation. 
His point of view and general method of 
treatment are the right ones, and the outline 
of the causes of the rapid increase in the rate 
of divorce in the United States can be ap- 
proved except in some minor particulars, 
while the fundamental propositions that 
divorce is the cause rather than the result of 
divorce legislation, and that the restrictive 
power of the law cannot materially check 
the evil, are of course sound. In this regard 
the attitude of the author deserves to be 
cordially endorsed when he declares (p. 146) :— 

Mistaking the effect for the cause, and without 
adequate apprehension of the nature of the social 
forces which are producing changed conditions 
throughout our whole social fabric, many have 
looked upon the spread of divorce as an unmiti- 
gated evil and have sought to —— the divorce 
movement by more stringent and uniform divorce 
laws. This is to treat the —— rather than 
the disease. This method of procedure will pro- 
duce many good results, but its futility in respect 
to its influence upon the divorce rate needs no fur- 
ther demonstration than a clear apprehension of 
the causes involved. 

The first thing one looks for in a monograph 
of this kind is a statement of the extent to 
which divorce has actually increased in the 
United States. Dr. Lichtenberger presents 
official statistics covering the forty-year 
period from 1867 to 1906 and analyzes them 
at length. He finds that the ratio of divorces 
to marriages is constantly increasing, being 
in 1905 approximately three times what 
it was in 1870. Other interesting deductions 
from the statistics are made, but this threefold 
increase is the fact of greatest importance 
to the general reader, while stress laid in 
another chapter on the fact that the period 





of this increase is co-extensive with the un- 
precedented development of commercial enter- 
prise in this country since the Civil War 
suggests the line of reasoning selected. 

At the outset, however, a precise estimate 
of the real significance of increasing divorce 
is missing. Are we to consider that there is 
three times the weakening of family ties now 
that there was in 1867? Obviously not, for 
legal divorce and real divorce are not identical; 
there may be a disruption of the family 
without recourse to legal remedies. Legal 
divorce is not the only possible symptom 
of the disintegration of the family, for it may 
show itself in many forms of immorality not 
necessarily leading to divorce. The truth 
of this the author himself seems to recognize 
when he says (p. 143) that ‘the study of 
divorce statistics can only be of service in 
indicating imperfectly the degree of dis- 
affection in the family life. Legal divorce 
can never be more than an approximate 
index to the actual divorce in a population.” 
Admitting this principle, however, he never- 
theless seems not to go quite far enough 
in applying it. Human nature can undergo 
no great change in such a short period as 
forty years, and the presumption against 
which Dr. Lichtenberger has to contend is 
that the increase of legal divorce is of only 
superficial significance, no fundamental modi- 
fication of family institutions having been 
likely to take place. The author does not 
even recognize the existence of this pre- 
sumption, but treats the increase in legal 
divorce as if it fairly approximated the 
actual tendency toward the disruption of 
matrimonial ties. He therefore fails to take 
into account considerations which might 
have led him to correct an error of perspective 
necessarily resulting from taking the statistics 
as the point of departure for discussion of 
the main theme. 

In consequence, the symmetry of the 
treatment is mutilated by the omission of an 
important topic. Before we study divorce 
we must consider marriage itself. Divorce 
results from the operation of forces disrupting 
the family after marriage, but it may have 
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been that at the time the marriage was con- 
tracted their operation could have been 
clearly foreseen and that the marriage was 
inherently bad. The knot may not only 
have been unloosed, it may not have been 
properly tied in the first place. Divorce 
is one form of laxity of the matrimonial bond, 
but palpably ill-mated or unfit marriages 
are another form not less important. If it 
were shown that an increasing divorce rate 
were counterbalanced by a gradual im- 
provement in the quality of marriages, the 
growing laxity of the one might then by offset 
by the growing wholesomeness of the other. 
In other words, the threefold increase in the 
divorce rate has significance only with refer- 
ence to the fundamental postulate that 
matriages are no better than they were forty 
years ago, no less recklessly and imprudently 
entered into, no more restrained by parental 
authority and by the supervision of church 
or state, and no more satisfactory as regards 
the age and other circumstances of the 
contracting parties. The opinion may be 
ventured that there is a difference in this 
Tespect between contemporary conditions 
and those of forty years ago. It may not 
be a great difference, but it would be strange 
if the increased pressure of competition in the 
industrial field had not reacted upon the 
family in such a way as to tend toward 
the transformation of marriage into an 
institution better able to maintain the 
well-being of the entire family, in a state 
of closer solidarity. It would be natural 
to expect, therefore, that marriage is nowa- 
days usually contracted with a deeper sense 
of its responsibilities and upon the foundation 
of a more intelligent and sympathetic attach- 
ment, and that even though divorce may have 
increased threefold, the increase must have 
come about largely because of the increased 
willingness with which divorce is resorted to, 
whereas the proportion of good marriages to 
bad as a matter of fact may have increased 
tather than diminished. 

It seems to us, therefore, that the author 
should have prefaced his sociological investi- 
gation of divorce with an investigation of the 
tendency toward or away from real as opposed 
to legal marriage, just as he has recognized 
a distinction between real and legal divorce. 
The result would doubtless have led him to 
modify slightly his views regarding the 
increase of real divorce. He might also with 
advantage, before proceeding to consider 


the causation of divorce, have embarked 
upon the inquiry as to how far the subject 
resolves itself into that of a growing popular 
disposition to make use of legal remedies. 
Dr. Lichtenberger does clearly recognize 
the distinction between the growth of the 
evil itself and the growing use of the remedies 
invoked to redress it. He however postpones 
to a later part of his book matter which 
would preferably be put first. In the four 
chapters which treat of the general causes 
of the increase, he is lumping together factors 
which operate directly upon the permanence 
of marriage and those which merely affect 
the motives which lead the aggrieved parties 
to have recourse to litigation. Obviously 
the former process is that which demands 
chief attention; the increased popularity 
of the action of divorce may well serve to 
introduce the main topic, but should not be 
confused with it. 

We would then suggest that Dr. Lichten- 
berger, like a great proportion both of the lay 
and expert writers on divorce, so far falls 
victim to confused processes of reasoning 
that he makes himself out somewhat of an 
alarmist over conditions which are not so 
significant, either ethically or sociologically, 
as is often supposed. Data are scarcely 
obtainable to confirm this conclusion, but 
we think there is good reason to suppose 
that the growing laxity of the marriage bond, 
of which divorce is one symptom, has been 
partly offset by an improvement in what 
might be called the initial stability of marriage. 
Moreover, when we have also considered 
the popularization of law in general, on which 
Professor Willcox lays stress as one of the 
causes of divorce, and the popularization 
of the action of divorce in particular, and in 
addition a multitude of other causes, economic, 
social and religious, which have made it 
easier for people to seek remedies for evils 
that formerly were suffered to remain un- 
redressed, we see that the supposed increase 
of true divorce must be still further offset 
by eliminating the purely remedial aspects 
of the subject. The consequence is that 
instead of a threefold increase in real divorce, 
the rate of increase during the past forty 
years must actually have been much smaller. 
Such a manner of approach would present 
to the reader a correct perspective at the 
outset instead of allowing him at best to 
acquire it piecemeal in the course of a round- 
about treatment. It is impossible not to 























The Causes of Divorce 285 


regard Dr. Lichtenberger’s assertion as to 
this supposed transformation in family in- 
stitutions within so brief a period as a chal- 
lenge to debate, for such changes of a funda- 
mental rather than secondary nature as are 
assumed to have taken place would appear 
too vast to be explainable by the general line 
of reasoning which he adopts. 

That the ratio of real divorces to marriages 
has increased, however, cannot possibly 
be denied. This increase is to be attributed 
in our judgment to the following causes, 
which Dr. Lichtenberger, following Professor 
Willcox, approves: “The Popularization of 
Law,” ‘The Emancipation of Women,” 
“The Increase of Industrialism,” and ‘‘The 
Spread of Discontent.’”’ There is another 
cause to which some importance must be 
attributed, ‘“‘The Age of Consent,” but as 
to the latter there is some disagreement. 
Professor Willcox and some others are of the 
opinion that early marriages are freest 
from divorce. Dr. Lichtenberger and others 
conclude that later marriages are more lasting. 
It would be hard to prove either of these 
contentions as a broad general proposition. 
The causes associated with religious beliefs 
are properly recognized, Dr. Lichtenberger 
expressing the view that social and economic 
changes contribute to the sudden increase 
of their activity. Ina general way, therefore, 
Dr. Lichtenberger is in close sympathy with 
Professor Willcox’s reasoning (‘“The Divorce 
Problem: A Study in Statistics’). We 
are glad to see, however, that he dissents 
from Professor Willcox’s view that “laxity 
in changing and administering the law” is 
one of the causes of more numerous divorces. 
He rightly observes that the general trend 
of divorce legislation has been toward the 
adoption of restrictive measures. 

To Dr. Lichtenberger’s elaboration of the 
action of these various causes there seems 
to be only one serious criticism. Professor 
Willcox took pains to include “The Spread 
of Discontent.’”” This factor might have 
teceived fuller treatment in this monograph. 
With Dr. Lichtenberger it comes to mean 


_—_— 


1That the increase in the rate of divorces has 
been pretty nearly as great in Europe as in the 
United States is the inference to be drawn from a 
article recently published in the Riforma Sociale, 
_— by the April American Review of Reviews 
See p. 294 infra). This need not be surprising, 
however, when one considers the development 
of altered conditions of political and social senti- 
ment, the evidences of which are continually 
multiplying. 





purely social and economic discontent. The 
pressure of modern industrial life has brought 
about a struggle for comforts and luxuries 
which affects every class of society. New 
avenues of economic activity have been 
opened to woman, and her sense of inde- 
pendence has been stimulated and her 
individuality strengthened by these new 
opportunities and wants. Disruption of the 
family has resulted, as we interpret Dr. 
Lichtenberger’s arguments, from the creation 
of spiritual and physical wants which cannot 
be satisfied, and from her deeper sense of 
rights which will be protected by the law 
and which she need not hesitate to assert 
as proper grounds for dissolution of the 
marriage tie. We find ourselves unable, 
however, to follow the author’s reasoning 
on this particular point. That intensified 
competition and the sharper social rivalry 
resulting from advanced standards of living 
may here and there have strained marriage 
to the breaking point, because of the inability 
of the institution to adapt itself forthwith 
to changed economic conditions, is readily 
conceivable. How the growing readiness of 
woman to enter business occupations could 
of itself serve to bring about a fundamental 
disruption of the family, however, apart 
from those remedial considerations with 
which we are in no way concerned, is difficult 
to understand. Obviously anything which 
would promote woman’s economic productive- 
ness could have no other effect but to increase 
the efficiency of the family and put it ina 
better position to recover the lost ground 
which may have been the penalty of altered 
economic conditions. Escape from Dr. 
Lichtenberger’s seemingly pardoxical posi- 
tion is to be found by further development 
of the influence of the ‘“‘Spread of Discon- 
tent.”” Not only has there been a growing 
social and economic discontent, but there 
has also been a growing domestic discontent. 
The wife is less satisfied than formerly with 
an arrangement which deprives her of directive 
power over the affairs of the family, and as 
she has come to insist to a growing extent 
on an equal voice with that of her husband 
in the management of the interests of the 
family, irreconcilable differences and estrange- 
ments have been far more likely to arise 
than under the old régime. It is to be re- 
gretted that Dr. Lichtenberger’s strong 
woman’s rights prejudices, as evidenced 
by some heated denunciations of what he 
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regards as a feudal or barbaric conception of 
marriage, blind him to the fact that one 
of the chief causes of the increase in divorce 
has been woman’s lessening ability to adapt 
herself to functions which formerly helped 
to make the home, in a greater degree, a 
unit, and to preserve it, as a unit, from 
dissolution. 

The author’s forecast of the probable out- 
come of the tendencies he sketches is not 
completely satisfactory. He allows himself 
to be led away into regions of fruitless specu- 
lation, as when he reasons out the somewhat 
surprising position that the economic in- 
dependence of woman and resulting economic 
equality of the sexes are to result in a lower 
tather than in a higher rate of divorce. He 
opens a path to a Utopia in which optimism 
seems to get the better of science. If he had 
more prudently adopted the view that woman 
can never achieve complete economic in- 
dependence, he might have been in a better 
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position to predict an improvement in 
social conditions. He might well have 
avoided looking so far into the future, and 
it would have been better had he treated 
divorce as he had previously intimated that 
suicide, insanity, and crime should be treated 
(p. 156) and been satisfied to stop at that 
point. No one supposes that because suicide 
has been increasing the race is likely to 
die out, and in the same way the growth 
of divorce furnishes no ground for the fear 
that the family is doomed. Economic 
changes, not to speak of other factors, may 
bring in their train suicide, crime, and in- 
sanity as the effects of intensified strife, but 
economic change is spasmodic rather than 
continuous, and there must always be a 
limit beyond which such symptoms of social 
maladjustment cannot go. There is there- 
fore no occasion for uneasiness about the 
future, and such a fear arises only from the 
attempt to look too far ahead. 





Then and Now 


By Harry R. BLYTHE 


AN OLD TIMER 


IS brow was high and mighty, 
He stood six feet or more, 
His speech was grand and flighty, 
He loved to pace the floor. 


His gestures were tremendous 
His climaxes sublime, 

He spoke in prose stupendous 
And often burst in rhyme. 


He bullied and dissembled, 
And wrenched the roots of law 
Till all the court room trembled 
And juries sat in awe. 


He was the ‘‘Great Unbeaten,” 
The pride of all the town— 

Too bad the years have eaten 
The gilt from his renown! 


A NEW TIMER 


E has no art of phrasing, 
He talks quite ill at ease 
And yet it is amazing 
How well his speeches please. 


He never tears the eagle 
Nor rises to the heights; 
His manner is not regal, 
He simply thinks—and fights. 


He is not good at posing, 
He can inspire no awe, 

He never tries bulldozing— 
He knows far too much law. 


In short, his legal station 
Is marred by no pretense; 
He has no reputation 
Except for common sense. 
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Articles on Topics of Legal Science 

and Related Subjects 

“American Corpus Juris.” Letter by Ed- 
ward D’Arcy of St. Louis, and editorial com- 
ment. 70 Central Law Journal 175 (Mar. 4). 

Mr. D’Arcy indorses the position taken by 
the Central Law Journal (p. 226 supra) and 
says :— 

“I think your article contains the germ of 
a great idea, which is, if I may attempt to 
state it, that if we are going to have a reforma- 
tion of our law it must be accomplished by 
some great mind which understands and is 
able to elucidate the fundamental principles 
of the law. As you very well say, the work 
described in the Green Bag will be nothing 
else ‘than a collection of exceedingly valuable 
monographs on special subjects of law.’ If 
our law has to be restated by the three gentle- 
men named, or by any other three, it will 
probably never be restated. 

“Justinian made the greatest restatement 
that has ever been attempted, and it is open 
to debate whether he would not have done 
better to have adopted Ulpian entire than to 
have turned him over to Trebonian and his 


entire editorial staff and cut him up piece-meal. 
“Ulpian was a great leader—dismembered 


by Justinian. Bacon was the next, only to 
be treated in the same way by Coke and 
Blackstone, and the result is that we have 
no scientific statement of our law today. 

“Some of us think we see some good in Mr. 
Hughes’ Grounds and Rudiments of the Law. 
And it seems to me that a question would be 
pertinent addressed to those who propose this 
magnificent legal establishment, whether such 
a work as Grounds and Rudiments of Law 
does not contain all that is fundamental in 
the law, and, if it does not, what it is that it 
fails to contain, except immense elaboration.” 

With entire respect to Mr. Hughes, the 
work contemplated is one of much broader 
scope than his Grounds and Rudiments of 
Law,—one in which it is planned, to quote Mr. 
Alexander (22 Green Bag 71), ‘‘to block out 
with the ablest expert advice obtainable the 
entire field of the law ... so that... the 
law on mon particular point may readily be 
ascertained.” 

The plan, moreover, is not for the restate- 
ment of the law by any three persons. It is 
that the work shall be supervised by an edi- 
torial board of seven of the ablest experts in 
the United States, and actually executed by 
an associate editorial board of about twenty 
eminent specialists; these boards, moreover, 
would have the assistance of a strong Ad- 
visory Council of twenty or twenty-five of the 
ablest men in the profession, and of a still 
larger Board of Criticism. The ultimate exec- 
utive control, to be sure, is to be vested in 


three men, but they are in no sense to be 
regarded as the authors of the proposed work. 

he notion that that an epoch-making re- 
statement of the law must be accomplished 
by one great mind, rather than by any three 
collaborators, shows a failure to grasp the 
fact that the American Corpus Juris project 
contemplates a restatement of the law by a 
large commission of experts, and it alse be- 
trays a mistaken belief in the capacity of one 
intellect to accomplish more than can pos- 
sibly be achieved by several. Surely Mr. 
D’Arcy’s examples, from Bacon and Coke 
onward, show a decline rather than an 
advance in great codification of the one-man 
species, and prove that the expert commis- 
sion method, which was so successfully applied 
in the making of the German Civil Code, is 
the logical one to be applied in our own time. 

Commenting upon this letter, the Central 
Law Journal approaches the subject from a 
different point of view, suggesting that for 
“a general synthetical presentation of the 
while law and its great principles’ we can 
have nothing better than Broom’s Legal 
Maxims, Bacon’s Ordinances, or Hughes’ 
Grounds and Rudiments of Law. For if 
greater comprehensiveness of treatment be 
aimed at, a synthetical work, says the Central 
Law Journal, ‘‘becomes immediately involved 
in bitter contention that must inevitably 
discredit its authority and place it on the 
level of any other encyclopedia, except in so 
far as some particular monograph may excel 
in excellence, as a monograph, anything before 
written on such subject.” 

From the fact, however, that what is pro- 
posed is a statement of American law, it is 
naturally to be inferred either that the pro- 

sed work will confine itself to defining the 
aw as it is, or that, if it sees fit to treat the 
law as it ought to be, simple typographical 
devices will be adopted to indicate such points 
as are disputed or not finally settled. It will 
not then discredit its own authority. On 
the contrary, because the product of system- 
atic scientific method, it will gain greater 
authority from the thoroughness and consist- 
ency of the mode of treatment adopted than 
any disconnected series of monographs, how- 
ever excellent, could ever possess. 


“An American Justinian Needed.” Edi- 
torial. Independent, v. 68, p. 485 (Mar. 3). 


The Independent recapitulates the project 
of Messrs. Alexander, Kirchwey and Andrews 
in detail, and concludes:— 

“The success of the project is contingent 
upon the establishment of the suggested foun- 
dation for the advancement of jurisprudence. 
Here is an opportunity which should satisfy 
the highest kind of altruism. Greater service 
can hardly be rendered to our nation or 
civilization.” 
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Ames, James Barr. 23 Harvard Law Re- 
view (Mar.). 

The March issue of the Harvard Law Review 
is a memorial number devoted to expressions 
of the affection of the faculty and present 
and former students for the late Dean Ames. 

President-Emeritus Charles W. Eliot writes 
(p. 323): ‘“‘Ames’s influence as a professor and 
as Dean was much increased by another of his 
moral attributes—he was always gentle of 
speech, quiet in manner, attentive to the 
person who was addressing him, and fully alive 
to the honorable requirements of the situa- 
tion. Under all circumstances he was a 
gentleman, and a man of good will.” 

Professor Joseph H. Beale, discussing ‘‘His 
Life and Character,” says (pp. 326-7) :— 

“For years he examined each number of the 
National Reporter System as it appeared, and 
noted every case in which he was interested 
on a slip of paper. ... His colleagues fre- 
quently remonstrated with him for spending 
so much time in merely collecting authorities 
and printing them in notes; but he said that 
they were on his mind, and he must print 
them to get rid of them... . 

“He promised his colleagues again and 
again to give up the making of case-books 
and get down to serious work—after just one 
more. But in spite of this desire for serious 
scholarly work, he gave up his time without a 
murmur, deliberately and understandingly, 
to his administrative tasks.” 

Professor Samuel Willison, writing of “‘His 
Services to Legal Education,”’ describes the 
manner in which he developed the esprit de 
corps of the faculty by making it his busi- 
ness to keep in the closest friendly touch 
with his colleagues, and his sympathetic and 
constant intercourse with the students, and 
continues (p. 330): ‘‘His recommendation of 
young men for the post of teachers in other 
schools was widely sought, and through these 
teachers, as well as through his case-books, 
and through his friendship with teachers in 
other schools, he exercised a great influence, 
though one not easily measured, in the legal 
education of the country.” 

Judge Julian W. Mack of Chicago, express- 
ing a duate’s recognition of the extent of 
“His Pine Influence,’’ says (p. 337): ‘““No 
natrow university lines hemmed in his 
sympathy. The only rivalry between the 
schools that he recognized was that of pro- 
ducing, out of the raw material, lawyers cap- 
able of sound reasoning, men devoted to the 
right use of their training in the interests of 
their fellow men and their country.”’ 

“James Barr Ames.’’ By Dean George W. 
Kirchwey. 10 Columbia Law Review 185 
(Mar.). 

“‘Maitland’s maxim, ‘Law schools make 
tough law,’ became in his hands a principle 
of action. He was not content to have the 
school with which he was so long connected 
a nursery in which to breed practitioners and 
train them to their highest efficiency; he would 
have it a seat of legal influence, a force in the 
amelioration and amendment of the law. And 









so it came to pass that his social conscience, 
his lofty conception of personal obligation, 
his legal ideals have become a part of the 
living creed of hundreds of strong men who 
have gone out from his instruction to become 
members and leaders of the bar, judges and 
teachers of law in all parts of the land.” 


Bankruptcy. ‘Persons of Abnormal Status 
as Bankrupts.”” By Carl Zollmann. 10 Co- 
lumbia Law Review 221 (Mar.). 


“The decisions concerning married women, 
infants and lunatics are quite numerous and, 
taken together, establish definite doctrines, 
which it will be the purpose of this article to 
develop.” 

The author does this with much thorough- 
ness. 

‘‘A married woman is at common law abso- 
lutely incapable of having debts, of being 
sued, or of committing an act of bankruptcy. 
Where, however, either by the civil death of 
her husband, or by the custom of London, 
or - special statute, her disability has been 
wholly or partly removed, she becomes sui 
—. to the extent to which she has become 
iable to an ordinary action, and no further, 
and can contract debts, and commit any act 
of bankruptcy, and may either file a volun- 
tary — or be forced into bankruptcy. 

“The contracts of infants and lunatics are 
generally voidable, and hence are not such 
obligations as will afford a foundation either 
for voluntary or for involuntary proceedings. 
Both infants and lunatics, however, are liable 
absolutely for necessaries and on judgments 
for torts, and in addition the lunatic may owe 
debts contracted while sane, and may even 
contract certain debts during lunacy... . 

“It is clear that voluntary petitions are 
proper at the suit of infants, but to lunatics 
they have been denied both in England and 
America. It has been held, however, in Eng- 
land that a lunacy court can empower the 
committee in lunacy to do anything for the 
benefit of the lunatic, including the filing of a 
voluntary petition.” 


Conflict of Laws. ‘The Renvoi Theory 
and the Application of Foreign Law.’ By 
Ernest G. Lorenzen. 10 Columbia Law Re- 
view 190 (Mar.). 


‘“‘Renvot is insupportable in theory, and 
offers no real advantage to recommend its 
adoption on grounds of expediency. Courts 
that have sanctioned renvoi seem to have 
done so as a convenient means to escape the 
necessity of applying foreign law, a task often 
of considerahle difficulty, but they have for- 
— that this apparent gain, even if West- 

ke’s theory were adopted, can be had only 
after proof of the existence of a different rule 
governing the Conflict of Laws in the foreign 
country. The burden upon the judge would, 
in fact, be increased and not diminished, for 
he would be obliged, to some extent at least, 
to acquaint himself with the rules of Private 
International Law prevailing in foreign coun- 
tries.” 
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Corporations. ‘Pooling Agreements Among 
Stockholders.’’ By William P. Rogers. 19 
Yale Law Journal 345 (Mar.). 


‘Wherever one corporation is permitted to 
own stock in another corporation without 
restriction, an effective plan for pooling stock 
can be easily devised. ... But the stock- 
holders of the holding company may change, 
and elect directors who are not in accord with 
the idea of thus controlling one corporation 
by another. Besides, there are only a few 
states in which one corporation can legally 
purchase and hold the stock of another... 

“The most feasible nye for creating the de- 
sired voting trust is by means of a common 
law joint stock company. This kind of an 
organization requires no legislative sanction 
for either its existence or powers. ... The 
sale of a share by one of the company will not, 
if so provided, work a dissolution of the asso- 


‘ciation, as would the sale of a partner’s inter- 


est in a partnership. The articles may pro- 
vide, however, that the purchaser of such 
share of stock shall not become, by such pur- 
chase, a member of the association, unless 
acceptable to all the other members. Or 
he may be P aeons a right in the property, 
income, or dividends without the right to 
vote, or to in any way participate in the 
management of the company’s affairs. This 
restriction could not legally be imposed upon 
a stockholder in a corporation. ence, the 
joint stock company may be utilized to 
paged advantage than could a corporation. 

is not beyond the powers of a joint stock 
company to purchase, hold and vote the stock 
of corporations.” 


Cost of Living. ‘‘An Old-Fashioned Theory 
of Prices.” By Prof. Franklin H. Giddings, 
LL.D. Independent, v. 68, p. 443 (Mar. 3). 


A sprightly exposition of what the views 
of the classical economists Malthus, Ricardo, 
and Mill on the causes of the present rise 
of prices would probably be. They would 

“The whole world, in short, and not merely 
one small part of it, has arrived at diminishin 
teturns. . . . Meantime, supplies of new gol 
of hitherto unimagined extent have been 
discovered and are being cheaply turned into 
the money reservoirs of the nations. .. . At 
present, standard money of gold is produced 
under conditions of increasing return. Theraw 
materials of other commodities are produced 
under conditions of diminishing return. 
So long as these conditions last, prices must 
continue to rise.” 

“High and Low Prices.”’ By Prof. Edwin 
R. A. Seligman, LL.D. Independent, v. 68, 
p. 674 (Mar. 31). 

“Whether at any given time the rise in 
Tents, in wages and in food is counterbalanced 
and more than counterbalanced by the fall 
in the prices of manufactured articles depends 
upon the relative progress that is made in 

command of man over nature, and the 
forces at work in controlling population or 
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raising the standard of life. The real problem 
of importance to the world is not that of 
high or low prices, for that is in large measure 
the result of an accident as to the suppl 
of the money metal. The real problem is 
one of high or low cost. High or low prices 
will ultimately take care of themselves; 
cheap or dear cost means the entire difference 
between progress or poverty.” 

“High Prices and the Cost of Living.” 
By Frank Greene, Editor of Bradstreet’s. 
Outlook, v. 94, p. 569 (Mar. 12). 


“Prices have gone down frequently in 
periods of large gold production, as, for 
instance, from 1873 to 1896, and evidence 
is not apparent that the increase in gold 
supply or bank currency and credits based 
thereon have been greater than the increase 
in the world’s business justified... . 

“The at cheapening processes witnessed 
from 1870 to 1900 as a result of the opening 
of the West have apparently culminated, 
and there is an apparent vacuum to be filled 
either by the opening of new lands or by the 
re-entry of the farms of the East or of Europe 
into the fields of production. ... 

“There are evidences that increased cost of 
municipal government operation has culmi- 
nated in higher taxation, thus making 
for higher costs of wholesale and retail dis- 
tribution in the cities. Then, too, the changed 
habits of many of the people, the falling into 
disuse of the old-time central markets, and 
the necessarily increased cost of retail food 
distribution must be reckoned with.” 

This is one writer’s ingenious solution of 
the problem of increasing prices resulting 
from currency depreciation :— 

“Too Much Gold.” By Byron W. Holt. 
Everybody's, v. 22, p. 476 (Apr.). 

“If a salary of $2,000 a year is made 
payable in a multiple standard, composed 
of the prices of one hundred commodities, 
and if, as happened in 1909, prices should 
rise an average of eleven per cent in a year, 
the salary would be increased to $2,220 the 
next year. In this way the purchasing power 
of wages, salaries, rates, incomes, etc., could 
be kept stable, and the inequalities and in- 
justices of the gold standard would be largely 
overcome.” 

Conservative and properly equipped writers, 
it will be noted, attribute the higher 
cost of living to the abundance of gold pro- 
duction more than to any other cause. The 
tariff and the action of the trusts are not 
usually treated with such seriousness, in 
attempting to explain a current situation. 
A well-known writer on the trust problem 
reaches moderate conclusions which may 
be regarded as typical of leading opinion 
of the day:— 

“Do Trusts Make High Prices?” By Prof. 
Jeremiah W. Jenks. Review of Reviews, 
v. 41, p. 343 (Mar.). 

“The general conclusion must be that the 
late great general increase in prices cannot be 
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ascribed to the trusts, especially%the prices 
that mainly affect the cost of living, though 
they are probably responsible for a small 
part of it.’ 


Criminal Procedure. “French Criminal 
Procedure.” By Frederic R. Coudert. 19 
Yale Law Journal 326 (Mar.). 


“Much criticism has been excited in France 
of recent years by the practice which permits 
the president to conduct the examinations 
during the trial. . . It is stated that the 
Ministry of Justice is now to ask for an amend- 
ment of the criminal code by which the presi- 
dent will be relieved of this duty, and ques- 
tions will be asked by both prosecution and 
defense. This would, it seems to me, have a 
wider effect than to merely impose this func- 
tion upon counsel. It might well lead, I 
think, in time to the development of cross- 
examination, a thing hitherto unknown to the 
French law, and which is certainly, within 
reasonable limits, a very valuable device for 
the sear | of testimony. 

‘Whether the French system as a whole is 
more efficient in the repression of crime than 
our own, I do not know, and I doubt whether 
the question can be answered positively. It 
is an outgrowth of French society pom | con- 
forms to French needs and views. With 
slight modification such as is now recom- 
mended, I see nothing in it incompatible with 
a perfectly just and efficient administration 
of the criminal law... . 

“Undoubtedly the jury system, the public 
nature of all trials and examinations of 

risoners, and the litigious as distinguished 
rom the inquisitorial method of procedure 
are valuable acquisitions which American law 
should not lightly surrender. It verges, how- 
ever, upon the absurd to turn respect for old 
rules or maxims into mere fetish worship. 
The rule against compelling examination of 
parties in criminal cases may well be thought 
to have outlived its usefulness. It is of no 
value to the innocent, and highly detrimental 
to society in its war against crime... . 

“If the French legislator has been wise and 
liberal enough to borrow our jury system, 
may we not in turn gain something by 
examining in sympathetic spirit a system 
which has been worked out by the best minds 
of Continental Europe?” 


“Lynching.” By Charles C. Butler. 44 
American Law Review 200 (Mar.—Apr.). 


“I do not believe in railroading a man 
to eternity in order to appease the clamor 
of the mob and thereby lessen the number 
of lynchings. Let there be a fair trial as soon 
as practicable after the fury of the populace 
has subsided, but let there be no sacrifice 
at the behests of the mob or in order to fore- 
stall its bloody work... . 

‘“‘Newspapers could do much to lessen the 
lynching evil, but they too often palliate, 
ustify and even applaud mob violence... . 

t is apparent that there is no one exclusive 
cause for lynching, and, therefore, that there 
is no one exclusive remedy.” 
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Criminology. ‘‘The Criminal.’’ By Cesare 
Lombroso. Putnam's, v. 7, p. 793 (Apr.). 
The last work of the noted Italian criminolo- 
st was the preparation of this brief article 

esigned as ‘a preface for a forthcoming 
book entitled ‘‘Criminal Man,” in which 
his daughter and collaborator, Gina Lom- 
broso Ferrero, summarizes the conclusions 
reached in her father’s important work on the 
causes of criminality and the treatment of 
criminals. 


Conveyances. ‘‘Advisability of Adopting 
the Torrens Law.” By T.C. Sparks. 10 Phi 
Delpha Phi Brief 22 (Mar.). 

“The New York law was adopted after a 
very thorough investigation of its merits by 


a commission of seven members appointed 
for that purpose, three of whom 


issented 
from the report. Such a general adoption 
of the law naturally leads one to believe that 
where the demand for such a system is suffi- 
ciently great and the amount of business that 
would probably be done thereunder is suffi- 
cient to warrant the employment of highly 
competent officials, the possible dangers to 
be feared might in large part disappear. If 
we are to have a Torrens oe it must not be 
a makeshift, but its administration must be 
by the most competent men it is possible to 
employ, and the offices thereby created must 
be absolutely free from politics.”’ 


Declaration of London. See Maritime 
Law. 


Direct Nominations. ‘‘The Retrogression of 
Direct Primary Nominations.’’ By Charles 
H. Betts. Editorial Review, v. 2, p. 274 
(Mar.). 


Dissenting from Governor Hughes’s perhaps 
questionable views on this subject, this hard- 
headed, well-informed article will repay some 
study on the part of those interested in the 
practical solution of a practical problem of 
political science. 


Easements. See Real Property. 

Election Laws. See Direct Nominations. 

Employer’s Liability. ‘Employer's Lia- 
bility.” By Prof. Floyd R. Mechem. 44 
American Law Review 221 (Mar.—Apr.). 


This and Prof. Freund’s article (p. 291 
infra) should perhaps be considered the lead- 
ing articles of the month, and they will both 
repay careful study. Prof. Mechem shows 
how the common law has been modified, and in- 
cidentally considers the employer's liability 
legislation of Germany. he problems of 
employer’s liability legislation in the United 
States are treated at much length. The 
difficulties inthe path of the adoption of 
a uniform state law are pointed out. Of 
the federal Employer’s Liability Act of 1908 
Prof. Mechem says:— 

“The determination of the construction 
and effect of this act will be awaited with 








of 
eS 
14 


pS 
d- 
ne 


of 





Review of Periodicals 


great interest. It probably marks the limit 
of the legislation which can at the present 
time be expected from the federal government, 
and it necessarily leaves great fields un- 
touched.” 

The author, however, does not regard 
with favor any form of liability act:— 

“A liability law simply means law-suits, 
delays, aggravations, and, worse than all of 
these, absolute inequality of operation. One 
jury will fix the compensation at one sum, 
the next jury at another sum, and anything 
like adequate prearrangement to meet such 
liabilities becomes obviously impracticable. . . . 

‘Another t difficulty with a mere 
liability act is that it does not dispense 
with the economic waste of litigation, or 
eliminate the hard feelings and antagonisms 
between employer and employee which result 
from the same cause. Such legislation, 
moreover, leaves a large class of cases un- 
provided for. 

“The most rational solution of the whole 
difficulty under present conditions appears 
to me to be reel in the efforts of those who 
are attempting to induce both employer and 
employee, in consideration of the undoubted 
advantage to each of them, to unite in fur- 
nishing an adequate insurance in view of the 
exigencies of the employment, and to elimi- 
nate entirely the question of legal liability, 
which is not likely to be settled to the satis- 
faction of either of them. 

“It will be a matter of sincere regret if 
it shall prove that the contract clause of the 
new federal pre aps othe Liability Act will 


interfere with such arrangements.” 


“Compensation for Personal Injuries.” By 
Hon. Addison C. Harris. 3 Lawyer and 
Banker 30 (Feb.). 

“When the people at a come to fully 
understand that in all public utility cases, 
and largely in all cases of negligence, in the 
end they pay the verdicts; and that these 
are dissipated; and that they more or less 
supply by public and private aid the means 
to support disabled workmen and their fami- 
lies, it will not be long until they find a way to 
telieve themselves on account of any con- 
stitutional embarrassment, and to reach better 
tesults than now prevail. The people make 
the laws as they want them. Just when, or 
in what form this advance will come, one 
cannot at present foretell. But in time it 
will come, and abide.”’ 

Extradition. ‘‘Inadequacy of the Present 
Federal Statute Regulating Interstate Rendi- 
tion.” By Wilbur Larremore. 10 Columbia 
Law Review 208 (Mar.). 

_ “In addition to the conflict of state deci- 
Sions the general confusion is intensified by 
state legislation. These statutes are usually 
intended merely as practice acts and most 
of them regulate the granting and determina- 
tion of —— or discharge on habeas 
corpus. Diverse and discordant systems of 


procedure in themselves are evils and, more- 
Over, state judges, acting under the supposed 
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sanction of state statutes, have impugned the 
substantive spirit of the federal law. Such 
a decision was that in People ex rel. Ryan v. 
Conlin, at a Special Term of the New York 
Supreme Court (N. Y. 1895, 15 Misc. 303). 

_ Enough has been said to show the neces- 
sity of a comprehensive and complete federal 
statute defining individual rights, more spe- 
cifically asserting the authority of the federal 
government, supplying additional federal 
machinery and regulating procedure on habeas 
corpus. ... It is believed that the elaborate 
scheme of ae now suggested is as 
amply and indisputably within Congressional 
power as are the radical and wide-reaching 
ag me of commercial regulation based upon 
the interstate commerce clause.” 


Federal and State Powers. “Swift v. Tyson; 
Uniformity of Judge-Made State Law in 
State and Federal Courts.’”’ By Henry Scho- 
field, Professor of Law in Northwestern Uni- 
versity. 4 Illinois Law Review 533 (Mar.). 


“It seems as if the Supreme Court of the 
United States ought to be able to display 
legal wit and courage enough, and it does not 
require hy! much of either, to extricate 
itself, and the country, out of the barbarism 
of the separate and tribal judge-made state 
laws of the Burgundians, Visigoths and 
Romans, into which it blindly plunged itself 
and the country, headlong, after the death 
of Story, J., contrary to the opinion of Story, J. 
in Swijt v. Tyson. If it is not able, or lacks 
the courage, to extricate itself, and the 
country, out of the mess of barbaric plurality 
of judge-made state law it has inflicted on the 
country, then Congress ought to lend a help- 
ing hand by enlarging the court’s appellate 
jurisdiction over the state courts, enabling 
it to give practical effect to Article VI of the 
Constitution, and to the privileges and im- 
munities clause and equal protection of the 
laws clause of the Constitution as applied to 
the conflicting judge-made state laws of state 
and federal courts.” 


Freedom of Contract. ‘‘Constitutional 
Labor Legislation.” By Prof. Ernst Freund. 
4 Illinois Law Review 609 (Apr.). 

The following test for the constitutionality 
of statutes may be not less useful than 
original :— 

“After the eight-hour law for miners had 
been sustained, the disapproval of the ten- 
hour law for bakers was, to say the least, 
a grave inconsistency. The course of de- 
cisions in the matter of hours of labor reveals 
a judicial censorship which is based upon 
no fixed principle. . . . The substitu- 
tion of some intelligible and uniform 
principle of control is therefore a require- 
ment of policy as well as of justice. 
The analo of the appellate review of 
judicial decisions of fact suggests such a 
principle, approved by long experience. 
Applied to the statutes in question, it would 
mean that there must have been evidence 
of facts within the reach of the legislature 
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sufficient to support its judgment that an 
exigency exis for its interference. Such 
a test would not be unduly rigorous; and its 
effect upon legislation itself would not be 
otherwise than salutary... . 

“Our views on social relations and public 
control may undergo considerable changes. 
A certain standard of living may come to 
seem as important as the preservation of 
health; industrial employment may become 
affected with a public interest, and regulation 
may supersede contract, as contract has 
superseded status. If such changes come, 
it will require no constitutional amendment 
to give them effect.” 


Habeas Corpus. ‘Habeas Corpus Cases in 
Federal Courts.” By Russell H. Curtis. 3 
Lawyer and Banker 12 (Feb.). 


“A federal court has a discretion whether 
to exercise its jurisdiction to release by habeas 
Corpus a prisoner confined by state authority 
in contravention of the Constitution, laws and 
treaties of the United States, or to put him 
to his writ of error to the highest state court 
which can decide the case. e decisions of 
the Supreme Court show that the jurisdiction 
by habeas corpus in such cases will not be 
exercised except in urgent cases. That a 
defendant indicted in a state court has a de- 
fense arising under the federal Constitution 
to which the state court may not give effect 
when it tries the case, is not ground, standing 
alone, on which a federal court will grant a 
writ of habeas corpus.” 

Insurance. ‘‘Is Deed of Trust on Personal 
Property at Time Fire Insurance Policy Issues 
Violation of Condition Against Incumbrance 
by Chattel Mortgage?”’ By Beverley T. Crump. 
15 Virginia Law Register 842 (Mar.). 

“The rule in Virginia is now to be regarded 
as fixed—that the breach of the stipulation 
against a chattel mortgage, upon compliance 
with which the validity of the policy by its 
terms is made to depend, a avoid the 


— and defeat a claim upon it, unless 
owledge of the chattel mortgage is brought 
home to the company, or it is otherwise 
estopped from relying upon it.” 


International Arbitration. ‘‘The Founda- 
tions of International Justice.” By Hayne 
Davis. Independent, v. 68, p. 504 (Mar. 10). 

“Some of the chief difficulties encountered 
at The Hague in the endeavor to create an 
international judiciary do not appear to stand 
in the way of establishing a court of justice 
for the Union of American Republics. 

“First, the governments are all of one kind, 
republics. 

“Second, they are all committed by impli- 
cation, if not expressly, to respect each other’s 
territory; whereas the history of Europe is 
the history of national aggression. . 

“Third, there is already a union of Ameri- 
can governments whose Congress meets peri- 
odically, and is able to act... . 
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“Fourth, . . . a court composed of twenty- 
one judges (one from each American republic) 
would not present the insurmountable objec- 
tions thought to exist against a court com- 
posed of forty-six judges... . 

“Let the Pan-American Congress confirm 
the appointments made by American republics 
to the permanent Tribunal of Arbitration. 
This will ensure confidence of countries other 
than the one originally making the appoint- 
ments... . 

“There would be five or six circuits. ... 
The Chief Justice of each Circuit Court ap- 
pointed by his associates would represent his 
circuit on the Supreme Court to which final 
appeal would be in all cases between nations, 
and in specified cases between citizens of 
different nations.” 


Interstate Commerce. ‘‘The Department 
of Justice.’ By George W. Wickersham, 
Attorney-General of the United States. 
Outlook, v. 94, p. 611 (Mar. 19). 

A description of the various branches of 
the work of the Department. 

“I am firmly convinced of the necessity 
for the vigorous assertion of federal power 
over those subjects devolved upon the 
national government by the Constitution of 
the United States, which the experience of a 
century has shown cannot be properly and 
adequately managed by the states. The 
commerce of this country has become almost 
entirely interstate and international commerce. 
The states have demonstrated their complete 
inability either properly to regulate and 
control that commerce, or intelligently and 
efficiently to create and control adequate 
agencies to carry it on. The national govern- 
ment has been literally compelled to exercise 
its indisputable power to regulate interstate 
and international commerce, by undertaking 
the regulation and control of interstate 
tailways, and to devise and enforce — eeapen| 
to check the growth of great monopolies and 
combinations, in order to prevent the absorp- 
tion into the hands of a very few men of all 
the great industries of the land. This work 
the national Ss must carry out 
thoroughly and effectively. It cannot dele- 
~~ it nor leave any part of it to the states. 

ts control over this subject is, under the 
Constitution, complete, comprehensive, and 
exclusive.” 

‘Power to Regulate Transportation Charges 
by Statutory Enactment.” By Senator 
Joseph W. Bailey. 13 Law Notes 227 (Mar.). 

The address given by Senator Bailey before 
the New York State Bar Association. (See 22 
Green Bag 174.) 

“Railroad Accounting in America vs. Eng- 
land.” By W. M. Acworth. North American 
Review, v. 191, p. 330 (Mar.). 

The writer takes issue with the ruling of the 
Interstate Commerce Commission that all ex- 

nditure for additions and betterments must 

charged to capital account. 
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“‘We come then to the conclusion that all 
interests, the interest alike of the public and 
of the shareholders, are best served by charg- 
ing freely, not mere repairs and renewals 
(i. e., depreciation) against the annual income, 
but also substantial sums for additions and 
improvements, and, further, for what potegs 
might be described as contingencies. In other 
words, the real test of what part of the gross 
income is net income is not whether the 
physical corpus of the property has been 
adequately kept up, but whether the earning 
power of the undertaking as a whole is being 
maintained.”’ 


“The Real Key to Railroad Investment 
Values.” By John Moody. Review of Re- 
views, v. 41, p. 340 (Mar.). 


“The steadily increasing efficiency and 
profit-producing power of these great Ameri- 
can railroad systems have, of course, been 
rogressively capitalized. But a little re- 
~~ on the subject will show the strength 
of these values. Instead of being ‘water’ 
they are of more importance frequently than 
the physical assets of the company, and indeed 
tend to steadily increase the worth of the 
physical property itself.” 

Government. ‘‘The Internal and External 
Powers of the National Government.’ By 
George Sutherland, United States Senator 
from Utah. North American Review, v. 191, 
p. 373 (Mar.). 


“While maintaining the power of the 
—_ government to adequately meet and 
eal with every external situation which 
affects the general welfare of the United 
States, it is no less essential to maintain the 
supreme power of the state governments 
to deal with every question which affects only 
the domestic welfare of the several states. . . . 

“The usurpation by the general government 
of «| state power over local affairs, and the 
denial to the general government of any neces- 
Sary power over national affairs are equally 
unfortunate and equally subversive of the 
spirit of the Constitution, which is the para- 
mount law of state and nation like.” 


“The Article in the Constitution of Illinois 
on the Distribution of Powers.” By Herman 
G. James. 4 Illinois Law Review 624 (Apr.). 

From cases in which the courts have con- 
strued the article on the distribution of the 
legislative, judicial, and executive powers, 
it appears that ‘‘courts may not: determine 
boundaries of municipal corporations; declare 
affirmatively what rates may be charged in 
the future by public service corporations; 
declare private corporations to have, because 
of their growth, become affected with a 
public interest; or hear appeals from deter- 
mination of administration boards. On 
the other hand, it is no violation of the article 
on the separation of powers for courts to make 
peSeinary designations, when acting as a 

ard, of the territory of proposed municipal 


corporations, or to appoint non-judicial 
officers, such as Park, Drainage and Election 
Commissioners.”’ 


British Constitution. ‘The Judicial Com- 
mittee of the Privy Council.” By William 
Renwick Riddell. 44 American Law Review 
161 (Mar.—Apr.). 


“This body is not a court—it is a committee 
appointed to consider certain legal questions 
and report thereon to his Majesty's Pri 
Council. There is no instance in which all 
those who are qualified actually sit; I have 
never seen more than seven; nor less than 
four—three exclusive of the lord president 
constitute a quorum. These Privy Councilors 
are clothed as ordinary English gentlemen, 
without official garb of any kind, oe 
counsel appearing before them must wear the 
black gown, silk or stuff, according as he is 
or is not a King’s counsel, bands of white 
lawn and wig of horse hair. In Ontario 
we wear all these, except the wig, but I found 
that one becomes accustomed to the wig 
very quickly and very easily. I presume 
it strikes the Englishman with the same 
sense of incongruity when he enters our 
courts and sees judges and counsel with gown 
and white bands, but without the wig, as it 
does an Ontarian when he sees certain 
American judges sitting in court with a gown 
but also with a black necktie. 

“Being a committee and not a court, the 
decision a report, no dissent is expressed.” 


“England’s Single-Chamber Experiment.” 
By G. M. Godden. Nineteenth Century, 
v. 86, p. 409 (Mar.). 


A historical study of the circumstances 
attending the passage of the resolution of the 
House of Commons abolishing the House 
of Lords, passed in 1649. 


See Direct Nominations, Federal and State 
Powers, Interstate Commerce, Local Govern- 
ment, Res Adjudicata, and Taxation. 


Labor Laws. See Freedom of Contract. 


Legal Education. ‘‘The Utility of the Study 
of Legal History.” By M. A. Carringer. 
3 Lawyer and Banker 6 (Feb.). 


“The law reformer, without a knowledge 
of legal history, is in danger of advocatin 
schemes for the improvement of the lega 
system which have been long since tried and 
found ne ...It is hard indeed to 
see how the history of English political in- 
stitutions can be understood without a 
comprehensive knowledge of English legal 
history. This is equally true of the political 
history of the United States.’ 


Legal Plagiarism. Scott’s ‘‘Hague Con- 
ferences of 1899 and 1907.” By J. P. C. 


[Chamberlain, Professor of International Law 
in the University of California.] 10 Columbia 
Law Review 276 (Mar.). 
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Professor James Brown Scott, Solicitor 
to the Department of State, and editor of 
the American Journal of International Law, 
is here charged with ‘‘making use of the 
research and felicitous wording of another 
without making the acknowledgment which 
authors usually recognize as required. Parallel 

ssages are presented to show the similarity 

tween Dr. Scott’s phraseology and that 
of Moore’s translation of Merignhac. Dr. 
Scott does cite Merignhac twenty-five times 
in about as many pages for quotations and 
‘instances.’ But his handling of the ma- 
terial, if not improper, is certainly wanting 
in the customary acknowledgments. 

“We note, too, that the authorities cited 
by the authors whom Professor Scott quotes 
or copies are sometimes cited by him without 
the appropriate acknowledgment: thus he 
cites (p. 202) Du Mont, hmaus, Kluber 
et Ott, (p. 204), De Flassen Hall, 4th ed., 
and (p. 207) Vattel without expressly stating 
‘as cited by,’ etc. Lack of space precludes 
further illustrations of this sort, but indica- 
tions are not wanting to show that a free 
use has been made of Holls (pp. 47-87) and 
Moore (pp. 210-248) .... 

“As a whole, the publication is not a credit 
to American scholarship, and in parts the 
methods of composition do not command 
respect. The author is undoubtedly an effi- 
cient public officer and successful lecturer. 
Our criticism is directed solely to his book. 
There is hardly a page which does not furnish 
some evidence of an incorrect apprehension 
of facts, of a misunderstanding of the matter 
quoted, of inconsequential reasoning, of 
extravagant and misleading statements.” 


Local Government. ‘‘Sanity and Democ- 
tracy for American Cities.” By Charles 
Edward Russell. Everybody's, v. 22, p. 435 


(Apr.). 

Describing the salutary results of the adop- 
tion of the commission form of government 
in five typical reformed municipalities. 


Lynching. See Criminal Procedure. 

Maritime Law. ‘The Declaration of 
London.”” By Prof. John Westlake. Nine- 
teenth Century, v. 67, p. 505 (Mar.). 


“The Declaration . . . may, when ratified, 
be not unfairly regarded as the greatest step 
yet made in the systematic improvement 
of international relations. .. . 

“The Naval Conference of London was 
remarkable not only for its achievement, 
but also for the fact that, notwithstandnig 
the undeniably political character of much 
of the work entrusted to it, its members 
were not drawn from the higher ranks of 
diplomacy, but chiefly from the classes which, 
as jurists or naval men, are most conversant 
with the subject. ... Perhaps a _ wider 
combination of special, with diplomatic or 
political, competence than has hitherto been 
usual may be one of the means by which 
future i a en in international rela- 
tions may brought about.” 
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Marriage and Divorce. ‘Divorce in 
Europe.” American Review of Reviews, v. 
41, p. 502 (Apr.). : 

That legal divorce and separation have 
been on the increase all over Europe for some 
time is shown by an article published in 
Riforma Sociale, printed at Turin, of which 
an abstract is here given. 

“In the countries where divorce cannot be 
obtained a rising number of separations must 
be noted. Thus in the case of Italy, where 
divorce does not exist, a period covering 
thirty years shows that the separations have 
virtually doubled. Austrian records reveal 
about that same rate of growth for divorce, 
although the separations do not reach quite 
so high a rate. In Belgium and Norway 
divorce has more than quintupled, while 
in Holland it has multiplied three and a half 
fold. As to separations, these three countries 
exhibit respective increases in the ratios 
of eight to five, two to one, and three to one. .. 

“Among the nations of Europe, Switzer- 
land leads off with the highest average of 
divorces, the record of the Helvetian re- 
public na, about four to every hundred 
marriages. France, too, hasa high percentage, 
and so has Greece, and in both countries 
the figures exhibit a strong upward tendency. 
Other percentages given in the Riforma 
Sociale are: Roumania, two and a half; 
Prussia, one; Denmark, two; Sweden, one; 
England, one-half. In Ireland and Russia 
divorce is rare... . 

“It is observed that the connubial knot 
is most often severed between the fifth and 
tenth year after marriage; by the fifteenth 
= financial difficulties are likely to have 

m overcome, or moderate differences of 
—s compounded. .. . 

“There are special features of our own time 
which promote the rise of separation and 
divorce, namely, physical mobility through 
increased facilities and opportunities of 
travel, concentration of population in large 
cities, intensity and nervousness of industrial 
life, waning o —_ influence, and growth 
of the concept of individuality,—especially 
regarding the female sex.” 

“Divorce Laws and the Increase of Divorce.” 
By Evans Holbrook. 8 Michigan Law Review 
386 (Mar.) 

A study of statistics, made for the purpose 
of ascertaining whether legislation has had 
a deterrent effect on divorces. For quota- 
tion see p. 310 infra. 

“Common Law Marriage.” By Robert C. 
Brickell. 44 American Law Review 256 (Mar. 
—Apr.). 

“If I am correct in my analysis of the 
Beggs case (55 Ala. 108), the decisions in 
this state are in conflict upon the proposition 
of the validity of a marriage per verba de 

aesenti, not shown to be followed by _co- 

bitation. ...In view of the decisions 
of our court and the courts of other states 
upon this question, would it not be wise 
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that some statute should be passed not only 
in Alabama, but by all the states, makin 
cohabitation or the public assumption o 
marital relations necessary to the validity 
of any marriage not contracted in conformity 
with the statutes of the state?’ 

“The Clergy and the Marriage Laws.” 
By J. S. Franey. Nineteenth Century, v. 86, 
p. 554 (Mar.). 

Discussing historical aspects of matters 
involved in the Deceased Wife’s Sister 
Marriage Act, 1907. 

Monopolies. ‘The Federal Anti-Trust 
Act.” By Robert L. Raymond. 23 Harvard 
Law Review 353 (Mar.). 


In many respects an admirable article. 
The Sherman Anti-Trust Act is conceived 
as so uncertain in its phraseology as necessarily 
to have led to a remarkable exhibition of 
judicial legislation. The decisions of the 
Supreme Court construing the act are care- 
fully analyzed. The actual signification of 
the Sherman Act is then concisely summarized. 
In consequence, probably every great com- 
bination in the country “‘is liable to prose- 
cution and dissolution under the Anti-Trust 
Act.” Business and law have thus both got 
into ‘“‘what it is little sangeetes to call 
an impasse.”” And this because the act 
has been construed as ——s com- 
binations simply taking the form of the large 
corporation. . . 

“The logic of events is certain to brin 
about a change either by continued judicia 
construction or by legislation. The en- 
lightened and modern view of the trust 
problem is that it is an economic question. .. . 

“The remediable evils are economic evils. 
The principle of combination is inherently 
ll ... The real evil of the trusts, it 
is now generally believed, consists merely 
in monopoly control; that is, in the power 
of a combination to do as it pleases. .. . 

“The law must strike not at the principle 
of combination but at monopoly control. 
This . . . means only that actual and bona 
fide competition should be given opportunity 
to enter the field, and that when it has done 
so it should be fought only by fair and proper 
methods.” 

Up to this point the writer seems to be 
on pretty firm ground. When, however, 
he comes to explain just how free bona fide 
competition is to be maintained, it is to be 
feared that he may not grasp the fact that the 
teal nub of the evil of monopoly is coercive 
conduct of which the boycott is an illustra- 
tion as regards the treatment of competitors, 
and extortionate price-fixing as regards 
the treatment of consumers. The problem 
is not that of maintenance of competition, 
but that of maintenance of freedom to enter 
the field of competition—two things which 
are anything but synonymous. Entire 
freedom of competition involves freedom 
of combination, as Mr. Raymond perceives, 
but it likewise implies freedom to crush 
competition, and where competition is sup- 
Pressed without coercion, fraud, or extortion, 
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the courts have no right to declare that there 
has been a “‘restraint of trade.” 

It may seriously be questioned, therefore, 
whether Mr. Raymond is right in concluding 
that the Anti-Trust Act has performed a 
tremendously valuable service ‘‘in preparing 
the way for more just regulation,” and whether, 
“in so far as it covers loose combinations,”’ 
t.e., those where there is not a single corpora- 
tion, it “is a piece of final and complete 
legislation.” 

“The Sherman Anti-Trust Act and In- 
dustrial Combinations.’’ By Herbert Noble. 
44 American Law Review 177 (Mar.—Apr.). 

Read at the last annual meeting of the 
Maryland State Bar Association. 

“That competition, free and unlimited, 
is the life of trade is a pat phrase which rolls 
from the lips of the orator in high sounding 
periods. If literally applied, no partnerships 
would be possible, no combinations of capital 
could be made, no combined methods of 
distribution established. Unlimited com- 
petition is not desirable. .. . 

“One constantly sees the expression that 
a combination to maintain prices is, of course, 
unlawful, because competition is thereby 
directly restrained, and that the object of the 
Sherman act is to maintain free and un- 
trammeled competition. Attention is called 
to the fact that there is not one word in the 
act about competition, and that all that is 
said in the cases about the act being passed 
for that purpose is a matter of judicial interpo- 
lation. The act prohibits direct restraints 
of interstate trade, but it does not follow 
at all that all restraints of competition, 
whether of other persons’ business on the one 
hand or self-imposed on the other are pro- 
hibited. ... 

“The proper construction of the act is 
that it makes unlawful only those contracts, 
combinations, conspiracies or acts— 

‘“‘(a) which directly, immediately and 
necessarily restrain interstate trade or com- 
merce to such an extent that the public is 
thereby injured; or 

““(6) which restrain the trade of another, 
such as the driving of a rival out of business; or 

‘“‘(c) which restrain the trade of another, as 
in the Danbury Hatters’ case, by boycott; or 

‘““(d) which result in the suppression of 
competition between the parties thereto 
without leaving substantial competition in 
the trade; or 

“‘(e) which amount to a monopoly in the 
field to which they relate, whether done as 
the result of the act of a single person or of a 
combination.” 

“Prosperity with Justice—Working Toward 
a Solution.” By Judge Peter S. Grosscup. 
North American Review, v. 191, p. 311 (Mar.). 


“First: Let there be a valuation of each 
of the railway properties (I take the railway 
properties as an illustration only), rejecting 
‘the cost of reproduction’ as the measure, 
but taking as the measure what it fairly 
cost to bring these railroads to their presen 
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condition. Add to this, as time goes on, the 
cost of extensions and such improvements 
as ought to go to capital account; and upon 
the capital that the two thus constitute— 
a capital that is definite—allow returns at 
a definite given rate, after making provision 
for depreciation, maintenance and the im- 
provements that are rightly chargeable to 
operation and not to capital account. 
“Second: The traffic rates now charged 
the public by the carriers are on file with the 
Interstate Commerce Commission. Take 
these, or such rates as are on file when the 
foregoing change goes into effect, as the 
second definite postulate; and ascertain 
at given intervals what the public has saved 
if anything, by the application of reduced 
tates, instead of the previous rates, to the 
traffic carried during the preceding period. 
“Third: A saving to the public having 
been shown, allow the carrier out of the 
accumulation, if there be any, and if the re- 
duction be not at the expense of quality of 
service, as a return additional to his fixed 
return, a certain percentage of such ae 
(the maximum to fe definite), as also possibly 
for a security fund against the ‘lean years,’ 
this maximum also to be definitely fixed; 
allow the Employee’s Insurance and Old- 
Age Pension Fund another percentage; and 
the Employee’s Investment Account another 
percentage, to be invested for them and as 
their property (the oe to be 
according to age and length of service) in 
any authorized future issues of securities 
of the carrier for extensions or improvements. 
“Fourth: Should it appear on such peri- 
odical accounting that the carrier has accumu- 
lated out of the rates charged the public, 
over and above the needs above set forth, 
and the constant bettering of the service, 
further amounts, the same shall go into the 
United States Treasury, unless within a 
succeeding given tod it shall have been 
absorbed in a still greater bettering of service 
or a reduction of rates of traffic charged the 


7 eS 

“I submit the remedy thus outlined as 
the logical and the most promising next stage 
in the progress of events that have brought 
us to where we now are. It is applicable 
to those combinations that have ate them- 
selves monopolies, as well as to the natural 
monopolies—the anti-trust acts being left 
to act upon those enterprises that have not 
become monopolies. But I would not apply 
it where tariff revision would restore com- 
petition; tariff revision, therefore, is bound 
up with this corporate remedy.” 


“The Adequacy of Remedies Against 
Monopoly under State Law.’’ By Frederick 
H. Cooke. 19 Yale Law Journal 356 (Mar.). 

“Even if... state anti-trust statutes 
[are] inapplicable to transportation into the 
state, there yet remains in the states a vast 
source of power derived from the principle 
established in Western Unton Tel. Co. v. 
Call Publishing Co., that ‘the principles of 
the common law are operative upon all inter- 
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state commercial transactions except in so 
far as t are modified by Congressional 
enactments.’ Here relief was held properly 
allowed in a state court against illegal dis- 
crimination even in transportation within 
the scope of the commerce clause. There 
seems no reason no doubt that the principle 
is equally applicable to relief against monopoly 
so that the commerce clause of itself, in the 
absence of Congressional legislation thereunder, 
furnishes no objection to the allowance in 
a state court of relief on common law grounds 
against transportation into the state under 
conditions of monopoly. 

“Whether criminal liability could be en- 
forced by virtue of this principle may not 
be poe Ne clear, though the opinion has been 
frequently expressed that there exists on 
common law grounds, liability for acts pro- 
ducing or tending to produce restrictions 
upon competition.’ 


“American Affairs.’”” By A. Maurice Low. 
National Review, v. 55, p. 119 (Mar.). 


Anent the judgment of the United States 
Supreme Court in the American Tobacco 
Company case:— 

“Every one assumes that the verdict of 
the Supreme Court will be in the govern- 
ment’s favor, and it is this fear that has 
caused a semi-panic on the Stock Exchange 
and is checking business; that has made 
investors sell out their shares and has caused 
business men to run under close-reefed 
canvas in anticipation of the financial cyclone 
they see is coming. If the government is 
sustained there is little hope that Congress 
will repeal or modify a law that many people 
think is too drastic; if the government is 
defeated the present temper of Congress is 
to enact a law that dell tant the defects 
obnoxious to the Supreme Court, so that 
whichever way the business man turns he 
sees little to encourage him. Several pro- 
fessors of economics and publicists have 
within the last few weeks predicted a great 
panic in the course of a year or two as the 
result of high prices, but probably even more 
important than high prices is the fear of the 
disaster that will iw when the anti-trust 
law is sustained. 


“The Trial of an Old Greek Corn-Ring.” 
By Frederic Earle Whitaker, Ph.D. Popular 
Science Monthly, v. 77, p. 370 (Apr.). 


An account, in the language of modem 
legal practice, of the trial of the Athenian 
corn-ring, the story of which has been pre- 
served in the writings of Lysias, the Athenian 
orator. 


Negligence. ‘‘Death by Wrongful Act, 
Neglect, or Default in Virginia.’’ By Charles 
A. Graves. 15 Virginia Law Register 825 
(Mar.). 


Discusses in detail the way in which the 
Virginia act has been construed by the courts. 
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Penology. ‘A General Probation and 
Parole Law.” By Charles A. Enslow. 3 
Lawyer and Banker 42 (Feb.). 


“A careful consideration of the entire 
proposition will show that no matter from 
what point the view is taken, everything 
favors the adoption of the system in every 
state and by the United States.” 


“First Offenders.”” By Hiralal Chakravarti. 
11 Calcutta Law Journal 19n (Feb. 16). 


“The latter half of the last century is 
remarkable for the growth of a new idea on 
the question of the treatment of offenders, 
juvenile and otherwise, who are not past 
reformation. . . . The movement began in 
America. So long ago as 1863, a legislative 
attempt was made at Boston to separate the 
young offender from the older one. The 
movement lay dormant for some time, but 
the old idea of no crime without a penalty 
began to be relaxed in the case of first 
offenders. In 1879 the English Legislature 

ssed the Summary Jurisdiction Act, which 
invested Magistrates with the wer of 
‘summarily trying children for indictable 
offenses, other than homicide, unless objected 
to by the parent or guardian, who claims 
trial by jury.’ ... As a first attempt, the 
statute, with all its limitations, was a decided 
success, and as recognizing for the first time 
the salutary principle, it paved the way for 
further legislation in the same line. . . . 

“With regard to juveniles, steps should be 

taken to establish children’s courts, presided 
over by special magistrates, whether stipen- 
diary or otherwise, who have a strong faith in 
humanity, and love for children. . . . Efforts 
should also be made to separate children 
awaiting trial from the older under-trial 
prisoners. The trial should take place in 
private, and the child should not be made 
to feel that he is an ordinary criminal, shunned 
and hated by all, but that he is under the 
control of a gentleman who loves him and 
is anxious for his welfare. . . . 
_ “When the criminal is a student, he should 
in some cases be handed over to the school 
authorities to be dealt with by them in any 
manner they think fit.” 


Perpetuities. ‘‘The Rule in Shelley's Case 
Does Not Apply to Personal Property.” 
By Albert Martin Kales. 4 Illinois Law 
Review 639 (Apr.). 


“Whatever doubt previous decision may 
have cast upon the matter, the law is now 
clearly settled by the recent decision of our 
Supreme Court in Lord v. Comstock, 240 III. 
492, where it was held that the Rule in 
Shelley's Case as such did not apply to 
personal property and that the limitations 
of equitable interests in personal property 
in substance to A for life and then to A’s 
heirs, conferred upon A only a life interest, 
with a future interest to A’s heirs according 
to the expressed intent of the testator.” 


Pleading. ‘The Pennsylvania Practice 
in Quashing Writs and Setting Aside Service.”’ 
By Henry B. Patton. 58 Univ. of Pa. Law 
Review 347 (Mar.). 


Discussing what a defendant is to do in 
Pennsylvania, if he wishes to quash a writ 
or to set aside service for irregularity or lack 
of jurisdiction, owing to the fact that he 
“‘may find himself in a difficult position. The 
difficulty arises from the fact that if he is 
not careful, he may take some step that will 
amount to a waiver of his right to make 
the objection.” 

Procedure. ‘A Comparative Study of 
English and American Courts.” By William 
N. Gemmill. 4 Illinois Law Review 552 
(Mar.). 

Continued from the February issue (see 22 
Green Bag 237). 

““Much has been said by American writers 
commending the freedom of the English 
judge in conducting criminal trials. It has 
been urged that there are no challenges of 
jurors, but that when a jury is called into the 
box to try a prisoner, both sides at once 
accept the panel without question and the 
trial proceeds with great speed and regularity. 
In a very large number of the 339 cases 
presented to the new Court of Criminal 
Appeal in the last year, the ground of appeal 
urged was that the prisoner at the bar was 
denied the right of counsel, although he 
demanded it. It frequently happens that 
the prisoner is called for trial, the jury is 
summoned and accepted without question, 
slight evidence is heard, the’jury without 
leaving the box finds the prisoner guilty 
and the judge instantly sentences the prisoner 
to a long term of imprisonment or to be flogged 
or both. In reading these cases, I have Gaon 
forced to the conclusion that, instead of 
this system being commendable, it deserves 
the strongest condemnation... . 

“Last March nine lawyers were disbarred 
in England by the Inns of Court. Seven of 
them were found to be ex-convicts. 

“It is well that we examine our own ju- 
dicial system with a view to reform, but in 
doing so let us make a conscientious effort, 
and not be led away by criticisms that are 
not based upon facts.” 

“Patriotism and the Profession.” By 
Frederick Trevor Hill. 19 Yale Law Journal 
319 (Mar.). 

“Practice under the New York Code of 
Civil Procedure—otherwise known as the 
‘New York Mode of Evil Procedure’—has 


become so complicated that no one but a 
specialist can hope to avoid its pitfalls, 


and even the expert in its mysteries fre- 
quently finds himself ensnared. . . . Under 
its protection dilatory motions and frivolous 
appeals may be employed to delay a trial 
on the merits almost indefinitely, and any 
ingenious trickster can involve the real issues 
of a simple cause until honest litigants are 
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exhausted or driven from the courts in dis- 


_ ee 
oe The whole tone and attitude of the Bar 
toward technicalities and delays has got to 
undergo a complete change. Once it is under- 
stood that public opinion, as represented by 
the best element in the profession, is adverse 
to a continuation of the present system, 
obstruction and legal jugglery will become 
as ‘bad form’ with us as they are in the 
courts of England.” rs 

See Criminal Procedure, Pleading. 

Professional Ethics. ‘‘To Uphold the 
Honor of the Profession of Law.”’ By Richard 
Olney. 19 Yale Law Journal 341 (Mar.). 

Delivered in Boston at the meeting at which 
the Massachusetts State Bar Association 
was recently organized, with Mr. Olney as 
president. 

“Lawyers as members of a community 
absorbed in money-making, are themselves 
inevitably more or less infected, so that it is 
not surprising that many, consciously or 
unconsciously, come to regard money-making 
as the real aim and object of their career. 
It is a view of the profession quite incom- 
patible with the honor that should attach to 
it... . In what originates the axiom that 
the lawyer lives well and dies poor, except 
in the realization of the truth that money- 
making is not the true goal of his endeavors?’ 


Professional Titles. ‘‘A Distinctive Title 
for the Lawyer.” By Alexander U. Mayer. 
Docket, no. 9, 202 (Feb.—Mar.). 


The author proposes the following dis- 
tinctive titles:— 

“*A. C. L.,’ to stand for Attorney and 
Counselor at Law (and likewise for the plural, 
following the style of a law firm); shortenin 
our ancient familiar of ponderous dignity an 
Falstaffian proportions to the brevity which 
pertains to wit, yet preserving all of the 
essentials, so that the initials will at once 
suggest the title at length, even to the layman. 

“A. C.,’ to stand for American Counsel, 
or ‘F. C.,’ for Federal Counsel; on all fours 
with the time sanctioned ‘K. C.,’ King’s 
Counsel. This for those who have come 
to the dignity of pleading at the bar of the 
Supreme Court of the United States. 

““U. §. C.,’ for United States Counsel, 
might also be submitted. This title, however, 
does not appear so practical and is apt to be 
mistaken for the title of a consular officer. 

“A. C.,’ if it should be preferred to ‘A. C. 
L.’ for the general title, would also serve, 
of course, for Attorney and Counsel, or 
Attorney and Counselor at Law. 

“*A. L.’ has also been suggested. This, 
standing for Attorney at Law, would serve 
to distinguish foreign attorneys or solicitors 
who are not also counselors and barristers. 
It would also stand for American Lawyer.” 


Property and Contract. See Freedom of 
Contract. 

Public Service Corporations. ‘‘The In- 
herent Limitation of the Public Service 


Duty to Particular Classes.” 


By Bruce 
Wyman. 23 Harvard Law Review 339 (Mar.). 


“It is but a half truth that those who 
commit themselves to a public employment 
are bound to serve the whole public. It is 
but a half truth, that the public servant may 
altogether decide as to the extent to which 
he will commit himself to public service. 
The real truth in this is, that by entering 
upon the service one comes within the law 
requiring him to meet the necessities of the 
situation,—but no more. The obligations 
are thus the involuntary ones of a legal 
status—not the defined ones of a specific 
assumption.” 


Real Property. ‘‘Taxation of Easements.” 
By B. M. Thompson. 8 Michigan Law 
Review 361 (Mar.). 


“Taxes levied upon the servient estate 
are not levied upon an estate in fee simple 
absolute, but upon the fee burdened with a 
servitude, and when lands so assessed are sold 
for delinquent taxes, it is the estate assessed 
and taxed that passes to the purchaser, the 
fee burdened with the servitude... . 

“We do not think that the courts should 
hold that at the common law, much less under 
the Michigan statutes, that where a servient 
estate is sold for delinquent taxes the effect 
of such a sale is to deprive a dominant estate 
of an easement therein.” 


“Strict Foreclosure in Illinois.” By J. Ed. 
Thomas. 4 Illinois Law Review 572 (Mar.). 


Deals with these matters of Illinois law: 
““(1) when a suit for strict foreclosure may be 
maintained; (2) the necessary parties to a 
suit for strict foreclosure; (3) the bill for 
strict foreclosure; (4) the extent and effect 
of a decree of strict foreclosure.” 


See Conveyances, Perpetuities. 


Res Adjudicata. ‘‘Does the Court Make 
or Interpret the Law?” By F. Granville 
Munson. 58 Univ. of Pa. Law Review 365 
(Mar.). 


“It is not possible to lay down any tule 
applicable in all cases as to the true nature of 
a decision—that while most courts and judges 
assert that the court merely interprets and 
does not make the law, it is nevertheless 
true that where decisions are overruled on 
other than constitutional grounds, rights 
previously acquired thereunder are generally 
protected, usually under the doctrine of res 
judicata. There are certainly grave practical 
difficulties in holding that all rights and 
liabilities must be readjusted in accordance 
with the latest ruling of the court. But it 
would seem that the doctrine of res judicata 
is opposed to any doctrine that the court 
merely interprets the law, for it is not inter- 
pretation in any true sense to call black white 
and crooked straight—which has been de- 
scribed as the function of res judicata (Jeter 
v. Hewitt, et al., 63 U. S. 352, 364).” 
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Social Psychology. ‘‘Laws of Diminishing 
Environmental Influence.’’ By Dr. Frederick 
Adams Woods. Popular Science Monthly, 
v. 77, p. 313 (Apr.). 

Will be found interesting by those who 
would like scientific light on the problem of 
the influence of environment on mental and 
moral traits; the author regards this in- 
fluence as ‘‘greatly overestimated,” and 
presents a large amount of biological data 
in support of laws which he has deduced and 
here proposes. 

Status. See Bankruptcy. 

Taxation. ‘‘An Experiment in Equaliza- 
tion, and its Result.’”” By William Carpenter. 
8 Michigan Law Review 374 (Mar.). 

The Michigan statute of 1909 providing 
a remedy for the injustice often occasioned 
by the boards of supervisors in equalizing 
the assessment rolls of the several townships, 
wards and cities of their respective counties, 
is here favorably regarded, and dissent is 
expressed from the opinion of the Supreme 
Court of Michigan in Zimmer v. Bay County 
Supervisors, 16 Det. L. N. 871, 123 N. W. 899; 
and in Robinson v. Westover, 16 Det. L. N. 
875, 123 N. W. 904. 

See Real Property. 

Taxation (Federal Corporation Tax). ‘Is 
the Federal Corporation Tax an Interference 
with the Sovereignty of the States?” By 
John S. Sheppard, Jr., 23 Harvard Law Review 
380 (Mar.). 

Directed at a refutation of the argument by 
Charles W. Pierson in the Outlook (v. 93, 
p- 639, Nov. 20, 1909), that the tax is an 
invasion of the sovereignty of the states. 

Torrens System. See Conveyances. 

Waters. ‘The Public Right in New York 
Water Power.’”’ By George P. Decker. 16 
Case and Comment 264 (Mar.). 

“Tf the law of ages right is not co-extensive 
with future public interest to have the utility 
of public waters for power devoted to public 
benefit, the sovereign may proceed under 
its fishery and navigation rights to reclaim 
those waters wherever diverted from natural 
channels, and to reclaim the channels where- 
ever occupied by structures serving to divert 
the flow for power, or to subserve any other 
use for private benefit, and regardless of the 
length of such user.” 

“‘Legal Rights in New York Water Power.” 
By Henry P. Farnham. 16 Case and Comment 
270 (Mar.). 

_“The rule is that in nontidal streams the 
right of the public is limited to navigation, 
and all other rights growing out of the con- 
formation of the land and the flow of the 
stream belong to the riparian owner. If the 
stream has fall enough to be of much value 
for power purposes, it is not navigable in fact, 


and the public has no rights in it; and in 
those streams which are navigable, but can 


be available for power purposes by the erec- 
tion of dams, the only interest the public 
has is to see that the navigation rights are 
not interfered with.” 


Workmen’s Compensation. See Employer’s 
Liability. 
Miscellaneous Articles of Interest to the 
Legal Profession 


Alaska. ‘‘The Vast Riches of Alaska.” 
By Benjamin B. Hampton. Hampton’s, v. 24, 
p. 451 (Apr.). 

“It is senseless to assume that Alaska 
can be developed without great aggregations 
of capital. t the government provide 
the transportation as a public facility. Then 
let it recognize the need of corporations for 
the development of the coal and the copper 
and the mother-lodes from which the vast 
wealth of Alaska’s future gold production 
will come. Let these mines be opened and 
worked on a properly adjusted royalty basis.” 


Biography. Kent. ‘James Kent: A 
Legal Pioneer.’’ By the Editor. 16 Case 
and Comment 259 (Mar.). 

“In a country village to which he retired 
when his college studies were interrupted by 
military operations, he found and read the 
four volumes of Blackstone. ‘Parts of the 
work,’ he tells us, ‘struck my taste, and the 
work inspired me, at the age of fifteen, with 
awe, and I fondly determined to be a lawyer.’ ” 

Lindsey. ‘‘The Beast and the Jungle.” 
By Judge Ben B. Lindsey. Everybody’s, v. 22, 
p. 528 (Apr.). 

Telling how the ‘“‘system”’ tried to shear 
the Juvenile Court of its powers, and Judge 
Lindsey was victorious. 

Pond. “The Late Ashley Pond.” 8 
Michigan Law Review 396 (Mar.). 

“For many years he was justly regarded 
as one of the ablest men at the Michigan Bar, 
if not its unquestioned leader in many respects. 
. . . His power of rapid analysis was great, 
his clearness of thought unusual, his knowl- 
edge of principles broad, his power of apply- 
ing instantly the true principle to the facts 
extraordinary, and his reasoning marvelously 
quick and accurate.” 

Child Labor. ‘Child Employing In- 
dustries.” Supplement to Annals of the 
American Academy of Political and Social 
Science, March, 1910. 

This book contains many important papers 
on different phases of the child labor problem, 
and reports from state and local child labor 
committees, in addition to the proceedings 
of the sixth annual meeting of the National 
Child Labor Committee. 

Conservation of Natural Resources. ‘‘The 
Forests.” By James S. Whipple, Commis- 
sioner of the State of New York Forest, 
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Fish and Game Commission. Editorial 
Review, v. 2, p. 253 (Mar.). 

“We must plant 50,000,000 trees annually. 
We must have money with which to do it. 
The increase of forest lands on a large scale 
is vitally urgent. We must lift the tax burden 
to some extent on planted land. We must 
promulgate laws designed to encourage 
private saaeng snes economic lines. e 
must change the Constitution to meet present- 
day exigencies. Arboricide must stop.” 


Far Eastern Question. ‘‘American Affairs.”’ 
By A. Maurice Low. National Review, v. 55, 
p. 117 (Mar.). 


“The proposal put forward by Secretary 
Knox to neutralize the Manchurian railways 
has been rejected by the Great Powers, and 
the fact that it was made has aroused some 
resentment both in Japan and Russia... . 

“Mr. Knox has had no training in diplo- 
macy, but he is a lawyer of great experience, 
and it is as a lawyer, rather than as a pro- 
fessional diplomat, that he is conducting the 
international relations of the United States. 
In the trial of a suit a lawyer often wants 
to get certain facts into the record, not so 
much for the direct bearing they have on the 
question at issue, but for the effect they have 
on judge or jury. Mr. Knox, I have reason 
to believe, had a definite purpose to serve; 
he wanted to write certain things into the 
international record and lay the foundation 
for a future line of attack.” 

Literature. ‘‘The Law According to Charle§ 
Dickens.” By Sheriff Fyfe of Glasgow. 
26 Scottish Law Review 85 (Mar.). 

Abstract of a paper read before Glasgow 
Dickens Society. 

“Charles Dickens was pre-eminently the 
novelist of the law, and his lawyers had a 
hold upon the public imagination far surpass- 
ing that of any other author. .. . 

“Charles Dickens knew better than to 
present his readers with unreal lawyers. The 
strength of his legal portraits was their 
reality; but even the master himself could 
not altogether divest himself of the common 
habit of humanity, to let its particular personal 
experience color its views of a profession 
like the law. Dickens did not love the law, 
for his experience as a suitor had not been 
fortunate. ... 

“Dickens, he said, knew the legal world 
from the inside, and made no such mistakes 
as many authors—even those of high standin 
—sometimes make. He laid down no ba 
law, and his lawyers were living characters. ... 
Some of Dickens’ lawyers were eccentric, 
some commonplace, some dry-as-dust, some 
full of humor; no two of them were alike, 
but each was typical of a class. By his writ- 
ings, Dickens exposed some cruel features 
of the legal system of his day, and there was no 
doubt that his books did much to soften 
some of its harder features.” 


Railways. ‘‘The Great Millionaire Mill: 
The Remarkable Story of the Southern 


Pacific Railroad.” By Charles Edward 
Russell. Hampton's, v. 24, p. 479 (Apr.). 

An interesting tale of the building and 
financing of the Pacific system of railroads 
and of the making of the great fortunes de- 
tived from them. 

Scotland Yard. ‘‘The Lighter Side of 
My Official Life. VI, At Scotland Yard.” 
By Sir Robert Anderson, K.C.B.  Black- 
wood’s, v. 187, p. 356 (Mar.). 

The writer gives reminiscences of the 

riod of the “Jack the Ripper’? murders 
in the Whitechapel district of London, which 
occurred when he was at the head of Scotland 
Yard. He says:— 

“One evening in the year after the Chicago 
Exhibition, I dined with some American 
gentlemen at the Hotel Cecil, and they gave 
me some astounding particulars of the number 


of homicides in that city. . . . Presently 
they asked me how many murders we had in 
London in a year....I told them that 


the preceding year was the worst I had known, 
as we had had twenty murders; but the 
average was fifteen or sixteen. They threw 
down knives and forks, and stared at me 
and at each other. My words traveled across 
the Atlantic, and I received several letters, 
including one from a prominent official in 
Washington, asking me if I had spoken 
seriously and by the book.” 

Socialism. ‘‘Why Socialism is Imprac- 
ticable: Its Latest Official Program.” By 
Charles R. Miller. Century, v. 79, p. 903 (Apr.). 

“There is no antidote to socialism. It was 
born in man when he first fought over the 
spoils of the chase and raged against his 
sturdier cave-mate who seized the larger 
share. But there are checks and palliatives. 
. . . The palliatives are being administered 
all the time in every civilized land, by the 
action of public opinion upon the makers of 
the laws. . . . The evils of which socialism 
justly complains are curable and being cured.” 

Taft’s Administration. ‘‘A Political Balance 
Sheet.” Editorial. Outlook, v. 94, p. 742 
(Apr. 2). 

“Mr. Taft’s record as legislative adviser 
is a remarkable one; worthy of far more 
consideration and praise than have been 
bestowed upon it. 

“One Year of Mr. Taft.” By Edward G. 
Lowry. North American Review, v. 191, p. 
289 (Mar.). 

“I doubt whether this uncertainty, this 
attitude of questioning now manifested 
toward the Taft Administration and the 
uprightness, honesty, purity and courage of 
its motives and convictions will last. Mr. 
Taft has the capacity and the desire to write 
himself down in history among the best of our 
Presidents.” 

Tenement Houses. ‘City Housing; II, 
The Problem at Home.” By Hollis Godfrey. 
Atlantic, v. 105, p. 548 (Apr.). 
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“If the housing authorities refuse to allow 
tenants to occupy a new house until all the 
necessary regulations have been met, builders 
become extremely anxious to meet require- 
ments. . . . No landlord can hold property 
without assuming liability for such assessments 
for betterment as the city may think it wise 
to make. . . . Fortunately the final tribunal 
of this country, the Supreme Court of the 
United States, has already determined the 
right of a state to say to its citizens, ‘You 
shall build in accordance with our laws and 
in no other way.’”’ 

Waterways. ‘Highways of Progress—VI, 
The Future of Our Waterways.” By James 
J. Hill. World’s Work, v. 19, p. 12779 (Apr.). 

“Waterways that are to play an important 
part in traffic must be deep waterways. That 
point cannot be emphasized too strongly. 
A vessel that carries only 1,000 tons cannot 
compete with a box-car. With a steamer 


carrying 10,000 tons you have it beaten. 
This is the key to the only growth of water- 
borne traffic that has taken place in our 
interior commerce... . a 

‘“‘Waterways should be created as_ other 
great physical enterprises are. . . . Locate 
the trunk-lines first. Open a way to the sea 
by the biggest, freest, most available outlet. 
Push the work as nature directs, from the 
sea-coast up the rivers. All this should be 
part of a general scheme of co-ordinate im- 
provement and conservation of resources.’ 


“Waterways and Railways.” By Logan 
G. McPherson. Atlantic, v. 105, p. 433 (Apr.). 


“If the transportation of the less remunera- 
tive traffic be an economic necessity, addi- 
tional means of transportation should be 
provided to relieve the over-burdened railway. 
. . . That transportation by water has been 
and will continue to be a necessary factor 
in advancing civilization no one can deny.” 
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ROMAN LAW IN THE UNITED STATES, 
ENGLAND AND GERMANY 


Grounds and Rudiments of Law. By William 
T. Hughes. 4v.,v. 1, pp. xv, 283--appendix 71; 
v. 2, pp. x, Text-Index 228; v. 3, “Datum Posts 
of Jurisprudence,” pp. x, 218+-index 32; v. 4, pp. 
12, Text-Index 275. Usona Book Co., Chicago. 
(Sheep $16, buckram $15.) 


Roman Law in Medieval Europe. ~ Paul 
Vinogradoff, M.A., D.C.L., LL.D., Dr. Hist , F.B.A., 
= Professor of Jurisprudence in the University 
of Oxford, Honorary Professor of History in the 
University of Moscow. Harper & Brothers, London 
aed York. Pp. viii, 131—appendices. (75 cts. 
net. 


The Civil Code of the German Empire, as Enacted 
on August 18, 1896, with the Introductory Statute 
Enacted on the Same Date. Translated by Walter 
Loewy, B. L. (Univ. of Cal.), LL. B. (Univ. of Pa.), 
Ju. D. (Heidelberg) Translated and published 
under the auspices of and annotated by a special 
committee of the Pennsylvania Bar Association 
and the Law School of the University of Pennsyl- 
vania. Boston Book Co., Boston; Sweet and Max- 
well, Ltd., London. Pp. Ixxi, 568-+-appendix 54 
and index 67. ($5.) 


NOVEL conception underlies Mr. 


Hughes’s work on ‘The Grounds and 
Rudiments of Law,” not only novel but radi- 
cal. That the author in relation to the 
prevailing currents of legal thought is a 
thorough-going radical is shown by his effort 
to put forward a statement of the fundamental 
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principles of jurisprudence, of working value 
in the actual practice of law, with utter con- 
tempt for the commonly accepted sources 
and for the doctrine of judicial precedent. 
The theory that the leading principles of 
the Roman law furnish the basis for our 
entire legal system is certainly surprising. 
This work therefore must be taken to offer 
a protest against the modern professional and 
academic attitude, and among the causes 
which have made such a protest possible 
one of the chief may be surmised to have 
been the writer’s inability to appreciate the 
worth of that priceless legacy bequeathed 
to our own jurisprudence by the common 
law of England. 

As may readily be imagined, the work is 
built upon a fallacy. The author declares 
at the outset that the history of the common 
law of England “‘is a history of the gradual 
adaptation, through centuries, of barbaric 
British, Saxon, Norman and Danish laws 
and customs to the universal principles of the 
Civil Law of Rome.” This is putting the 
cart before the horse, for it would come 
nearer the truth to say that the history of 
English common law necessarily includes the 
adaptation of Roman law doctrines to the 
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needs of the English people, and even that 
might be misleading as a possible overstate- 
ment. The elaboration of this historical 
fallacy may be traced in various forms. 
From the late Professor Maitland’s arrange- 
ment in parallel columns of the works of 
Bracton and Azo, Mr. Hughes concludes 
that the basis of Bracton is the civil law and 
not the common law. Scholarship has 
proved that of the actual content of Bracton’s 
treatise only one-third shows any considerable 
trace of Roman influence, and that of that 
third a considerable part consists of English 
material modeled upon a framework of 
Roman principles. (See 1 Law Quarterly 
Review, 429, 430.) 

Coke is approached in a somewhat pre- 
judiced manner, emphasis being laid not upon 
his courage and independence but upon his 
conceit and ambition. We are told that 
Coke, while a learned common law lawyer, 
was narrow in his views, and to him the law 
was a tribal code, while to Bacon it was based 
upon principles of universal application. To 
follow the fallacy further, it was through 
Bacon that “‘the jurisprudence of Rome was 
under the name of equity established as the 
supreme law of England.” An apparent 
inconsistency follows when Mr. Hughes, 
having given Bacon the credit for the estab- 
lishment of the Roman law as the law of the 
land, declares (p. 33) that the legal profession, 
imitating Coke’s course in his Institutes, 
“buried themselves’ in the common law, 
and “have remained buried to the present 
day.” The writer’s mode of avoiding this 
apparent inconsistency, however, is by mini- 
mizing the importance of legal precedent. 
Apparently he would have lawyers thrust 
aside precedent for principle. So much for 
the historical fallacy. 

It will thus appear that Mr. Hughes has 
not written, to be strictly accurate, a work 
on the grounds and rudiments of American 
law, but rather what might be called an 
essay on the doctrines of Roman law as 
illustrated by American leading cases. Yet 
as a work on the latter topic the volumes 
are by no means satisfactory. There is an 
offensive lack of proportion, far too little 
space being allotted to the substantive law 
and far too much to the procedural to pre- 
serve proper symmetry of treatment. More- 
over, the author has built his work up around 
a nucleus of civil law maxims, consequently 
there are many important doctrines of the 
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Roman law which as illustrative of American 
jurisprudence might well have been included 
and have not been. The writer’s method, 
however, being expository rather than illus- 
trative, he cannot claim for his treatise, 
in the face of these criticisms, even the 
advantage of a commentary on Roman law 
likely to be of any considerable aid to students 
of that subject. 

Mr. Hughes’ work does, however, evince 
laborious sifting of leading cases and abounds 
here and there in excellent reasoning. He 
evidently has the faculty of treating special 
subjects in an illuminating manner, even if 
he lacks a sense of proportion in assembling 
a group of subjects in proper relations, and 
even if he may fail sometimes to distinguish 
fundamental from secondary rules. In his 
volume entitled ‘“‘Datum Posts’ will be 
found an alphabetical digest of leading cases 
tersely stated and accompanied by notes 
of less important cases, a feature which may 
have some practical utility. But the sub- 
stitution in the two volumes of “‘Text-Index” 
of an alphabetical arrangement for a scientific 
classification of topics, however, is a serious 
defect in a work of such aims, and the typog- 
raphy of all four volumes is of a cheapness 
unworthy of the text. 

It is with pleasure that we turn from this 
unacademic and only partly successful attempt 
to state the fundamental principles of our 
jurisprudence to a liberal-minded, scholarly 
volume like Professor Vinogradoff’s ‘‘Lectures 
on Roman Law in Medieval Europe.’ These 
five lectures were delivered in the spring of 
1909 at the University of London, and are 
now issued in a small book of pocket size. 
Each lecture is prefaced with a list of bibli- 
ographical sources, but Professor Vinogradoff 
everywhere leaves the impression of direct 
first-hand contact with original documents. 
He has compressed a vast amount of pithy 
information into a small space, and he 
presents it in a style which though learned 
is readable and unpretentious. The varying 
vicissitudes with which the decadent Roman 
law met in different countries in the Middle 
Ages in Italy, in France, in England, and in 
Germany, its ‘reception’ in the two former 
being fairly easy, while that in the two latter 
was slower and less complete, are written 
about in a non-controversial spirit, with 
a happy freedom from that bias against 
barbaric usages which mars so much modern 
literature dealing with the Middle Ages. 
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The book is offered merely as ‘‘a sketch of 
great historical processes,” only the principal 
epochs of which have been characterized. 
The criticism is not unlikely to be put forth, 
in some quarters, that he has possibly over- 
rated the influence of the Roman law upon 
the common law. It would probably be 
fairer to say, however, that only the special 
standpoint selected prevents Professor Vino- 
gradoff from indicating the real nature of the 
indigenous sources of English law. The 
average lawyer will find these lectures 
exceptionally interesting from the historical 
point of view and a stimulus to read more 
extended works. 

In the works of such scholars as a Corpus 
Professor of Jurisprudence at Oxford will 
be found the refutation of Mr. Hughes’ his- 
torical fallacy of the complete ‘‘reception”’ 
of the Roman law in England. A similar 
refutation is perhaps to be found in a book 
now to be considered, ‘“‘The Civil Code of the 
German Empire,” of which a good translation 
has now been made by a graduate of the 
University of Pennsylvania and the Uni- 
versity of Heidelberg, under the auspices 
of the Pennsylvania Law Association and the 
Law School of the University of Pennsylvania. 
The impossibility of codifying the law of 
Germany in a form which should be a pure 
version of the Corpus Juris Civilis, and the 
production, as the only possible basis of 
compromise, of a code which could scarcely 
claim direct descent from Justinian, furnish 
the strongest proof that it was impossible for 
the Roman law to become the law of Germany. 
As the adoption of the Roman Law in the 
German Empire, while never complete, was 
far in advance of its adoption in England, 
what holds true of Germany applies with 
even greater force to England. If it is im- 
possible to consider that the Roman law 
became the law of Germany, there is even less 
ground for the singular theory that it became 
the law of England. Mr. William W. Smithers, 
in his historical introduction, shows that one 
of the reasons why the first draft of the Code 
which was brought forward in 1887 had to 
be revised was because some writers found 
too much Roman law in it. The German law 
of today is neither the Roman law nor the 
barbaric customary law, but the product of 
historical conditions in the German Empire 
Since the Middle Ages. The Roman Law 
tradition, however, permeates the whole 
fabric of German law. 
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This historical introduction contains some 
curious typographical errors, such as ‘‘Lieb- 
nitz,” “‘Azro’”’ (for Azo), ‘‘olographic,”’ Tu- 
bingen, Lubeck, etc. It would also seem 
as if Franconia were to be preferred to “‘Fran- 
gonia, ’’ Frankfurt-on-the-Main to ‘“‘Franckfurt- 
on-the-Main,” and Eike von Repgow to 
“Eike von Repkow.” The editors may 
have some reason for choosing the spelling 
“Vizigothic,” but we prefer ‘‘Visigothic.”’ 

In uniting with the University of Pennsyl- 
vania for the publication of the Code, the 
Pennsylvania Bar Association has accom- 
plished much for the study of comparative 
jurisprudence by making a good English ver- 
sion accessible. Possibly a dignified scientific 
purpose would more fully have been realized 
by prefacing the Code with an introductory 
essay setting forth in detail the interesting 
principles which determined the selection of 
its material and containing a critical dis- 
cussion of its subject-matter in comparison 
with the laws of other lands. In this manner 
the Code would have been introduced with 
more of the ceremony proper to the event. 
The annotations, however, will be found 
useful, and in them as well as in the skillful 
translation Mr. Loewy and the committee 
of publication may take much satisfaction. 





WATKINS’ SHIPPERS AND CARRIERS 
OF INTERSTATE FREIGHT 


Shippers and Carriers of Interstate Freight. By 
Edgar Watkins, LL.B., of the Atlanta (Ga.) bar. 
5 2 i Flood and Company, Chicago. Table of cases, 
etc., pp. 74-4 text 488 + appendices 27 + index 28. 
($6 net.) 
““@*HIPPERS and Carriers of Interstate 
Freight,” by Edgar Watkins, is a 
good example of the law book written in 
response to the demands of actual practice. 
The author specifies as his subject “‘the rights 
and duties of shippers and carriers of freight 
that comes within the description of interstate 
commerce,” disclaiming any purpose to 
treat interstate commerce generally. But 
in the very process of narrowing down his 
topic, Mr. Watkins has made an admirable 
exposition of the relation of one part of a 
great question to the whole; the principal 
merit of his work consists in the opportunity 
for orientation which it affords layman or 
lawyer wandering in the maze of law upon 
an almost all-comprehending subject. 
After a brief preface, an analytical Table 
of Contents is given, then an index of Appen- 
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dices of Statutes, a Table of Cases Cited, 
containing over fifteen hundred citations, 
the latest being in 213 United States Reports, 
almost five hundred pages of text and 
appendices, including forms for procedure 
before the Interstate Commerce Commission, 
and an adequate index. Without evident 
purpose the author has made the book a very 
clear statement of the underlying question 
of jurisdiction, with the result that the 
principles of a common law of commerce 
appear constantly as the bases of decisions, 
which, as the author explains, he has sum- 
marized as frequently as possible in the 
language of the Court. The book, in fact, 
seems to have been written around the 
important case of Texas & Pactfic Railway 
Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 
perhaps the most enlightening pronounce- 
ment as to the tendency of the “commission 
with power” to exclude all other means 
of regulating commerce. 

Mr. Watkins discloses a keen understand- 
ing of the true inwardness of the subject 
of the relations between shippers and carriers 
of interstate freight and the methods which 
the law affords for their adjustment, and he 
has presented an analysis that is bound 
to commend itself to all who are called upon 
to know about interstate commerce. 





COMPARATIVE CONSTITUTIONAL LAW 


Modern Constitutions: A Collection of the Funda- 
mental Laws of Twenty-two of the Most Important 
Countries of the World, with Historical and Bibli- 
Ographical Notes. By Walter Fairleigh Dodd. 

niversity of Chicago Press, Chicago. v. 1, pp. 
xxiii, 351; v. 2, pp. xiv, 312--index 20. ($5.42 
postpaid.) 

‘THE University of Chicago has assisted 

the study of comparative constitu- 
tional law by publishing this collection of 
written constitutions, edited by a leading 
scholar, which cannot fail to be valued by 
all who are interested in political science 
and public problems. The present under- 
taking is a modest one, but it is to be hoped 
that it may prove to be preliminary to a 
more ambitious work not only presenting 
the constitutional law of all the important 
countries in a form conveniently accessible, 
but also rendering possible, by methods 
already known to comparative jurisprudence, 
a comparison of all the provisions relating 
to separate topics. eal 

Mr. Dodd has devoted the larger part 
of his editorial labor to obtaining correct 


English texts of the important documents 
as they stood at the end of the year 1906 
or in many cases later. For this purpose, 
re-translation was necessary in some cases, 
and each text was submitted to a competent 
person for careful revision before its accept- 
ance. The result has therefore been that 
many of the texts have been approved by 
leading authorities of the countries concerned. 
This procedure seems to have resulted in a 
trustworthy compilation of texts, which 
possess the further merit of having been 
rendered as far as possible into the technical 
language of political science. The countries 
represented in the collection are the Argentine 
Nation, Australia, Austria, Hungary, Austria- 
Hungary, Belgium, Brazil, Canada, Chile, 
Denmark, France, Germany, Italy, Japan, 
Mexico, Netherlands, Norway, Portugal, 
Russia, Spain, Sweden, Switzerland, and 
the United States. 

The footnote annotations do not form an 
important feature of the work, as they have 
been mostly confined to information regard- 
ing amendments and have been sparingly 
used. Next to the careful preparation of 
texts, what has received most attention has 
been the carefully chosen bibliographical 
notes prefixed to each constitution, and also 
the short historical introductions, for which 
the editor modestly refrains from claiming 
anything more than the merit of brevity. 
The two volumes are well manufactured, 
and will be a welcome addition to the general 
libraries of many lawyers. 


MACHEN’S CORPORATION TAX LAW 


A Treatise on the Federal Corporation Tax Law 
of 1909; together with appendices containing the 
Act of Congress and Treasury regulations, with 
annotations and explanations, and forms of returns. 
By Arthur W. Machen, Jr., of the Baltimore bar, 
author of ‘‘The Modern Law of Corporations.” 
Pp. xxv, 183--appendices and index 125. Little, 
Brown & Co., Boston. ($1.50 net.) 

HIS convenient handbook of the federal 
corporation tax law was hastily yet 
skillfully prepared for publication at suffi- 
ciently early a date to furnish assistance 
to corporations in making their returns under 
the statute. The author seems to have had 
two purposes in mind. The first and domi- 
nant one was to describe and annotate the 
act thoroughly, presenting information with 
regard to the character of the tax, what 
companies are subject to it, how the taxable 
income is calculated, the way returns are to 
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be made out, assessment and collection, and 
remedies. The secondary purpose seems to 
have been to throw some light on the question 
of constitutionality. In carrying out the 
former purpose, free use was made of de- 
cisions under former federal statutes, as 
well as relevant decisions under the English 
income tax laws. In seeking to realize the 
latter, while he has expressed serious doubts 
of the constitutionality of the tax, the author 
has approached the subject in a spirit of 
impartiality and caution. 

Notwithstanding the care with which Mr. 
Machen gropes his way to the conclusion 
that the tax is in some respects unconstitu- 
tional if not so im toto, we believe that he 
is too ready to assume that the tax is levied 
on incomes. At all events, the principle he 
so confidently states, that the tax cannot 
possibly be laid on the right to do business, 
has been so generally recognized to be de- 
batable that fuller consideration of the view 
likely to be asserted by the government, 
and actually asserted, as the outcome proved, 
in the argument before the Supreme Court, 
was to be desired. Taking throughout the 
position that the tax is laid on income, Mr. 
Machen, if this view is to prevail, seems also 
to have gone too far when he reasons that if 
corporate income derived from real estate 
and from invested personal property is to be 
considered as not taxable without apportion- 
ment, on the authority of the Income Tax 
cases, yet income received from business in 
general, excluding all income derived from 
investments, may be taxable (p. 56). It is 
difficult to see why all the income of a cor- 
poration is not derived from the invested 
personal property of the stockholders. It may 
therefore be questioned whether, on the 
authority of the Income Tax cases, any part 
of the income derived from the business 
of the corporation may be taxed. If it may, 
what may be good law may be bad economics. 

We may perhaps also be excused for dis- 
agreeing with the suggestion that on account 
of the constitutional limitations on the 
federal taxing power, income derived from 
state and municipal securities may properly 
be deducted in computing the net income 
which measures the amount of the tax. 
Aside from these points we have found 
nothing to draw forth adverse criticism, and 
because of the copiousness of useful material 
included the book is likely to prove useful 
to corporations and their legal advisers 





if the Supreme Court should see fit to 
sustain the constitutionality of the act. 


DILL ON NEW JERSEY CORPORATION 
LAW 


The Statute and Case Law of the State of New 
Jersey Relating to Business Companies, under an 
Act Concerning Corporations (Revision of 1896) 
and the Various Acts Amendatory thereof and 
Supplemental thereto, with Annotations and Forms. 
By James B. Dill. Pp. 1, 216+ index 36. 

“THE Statute and Case Law of the State of 
New Jersey” is the title of the 1910 
edition of Dill on New Jersey Corporations. 
This book has been gradually expanded 
from a guide to incorporation ‘‘Under 
an Act Concerning Corporations (Revision 
of 1896),” to a compendious, if concise, 
treatise upon the law of corporations. The 
whole contains two hundred and fifty pages, 
within which are included the best (certified 
by the Secretary of State of New Jersey) of 
all the state enactments applicable to business 
corporations, annotations by citation from 
the fifteen hundred cases gathered into the 
table of cases, a complete set of forms and pre- 
cedents, with a special index thereof, a 
schedule of fees and taxes, a table of contents, 
and an adequate general index. As the 
author, James B. Dill, had much to do with 
the original formulation of the present New 
Jersey policy toward corporations and is now 
a Judge of the Court of Errors and Appeals 
of New Jersey, to the obvious merits of the 
work must be added that of authenticity. 

For the purposes of an attorney concerned 
with a matter of the New Jersey law of busi- 
ness corporations, this handbook may serve 
as well as a library, and, in some cases, better. 
The excellence of New Jersey statutes and 
adjudications makes for its usefulness with 
reference to the law of other states. If 
American corporation law is in essential 
uniform, New Jersey has worked out its 
problems in practice quite as far as any state, 
and nowhere, perhaps, have questions of 
corporate management been settled as a 
result of such a degree of attention from 
the leaders of the American bar. While the 
New Jersey citations predominate, the reports 
of other states are quoted and federal de- 
cisions as late as 209 United States Reports. 
Dill on New Jersey Corporations, long a 
standard authority for a special branch 
of the subject of corporations, seems to have 
attained a more general usefulness. 
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A BOOK OF VERSES 


Dorian Days. Poems. By Wendell Phillips 
Stafford, — of the Supreme Court of the 
District of Columbia. The Macmillan Co., New 
York. Pp. vi, 112. ($1.25 net.) 


T is a pleasure to come upon a volume 
of verses by a judge who is also a poet. 
Judge Stafford has followed in the footsteps 
of Keats and William Morris. His devotion 
to beauty in its objective shapes is sincere. 
His verses are marked by distinction and are 
modeled upon a good tradition. Their 
charm is derived from beauty of form rather 
than of substance. The thought may be 
commonplace, but the imagery and diction 
frequently give rise to rare pleasure. There 
is often a reminiscence of the poetic manner 
of Keats, as where, for example, in ‘The 
Singing of Orpheus,’’ we read that :— 
the moon increasing 
Leads on the black sea-wall her white-maned tides 
Till the breath of their nostrils is vainly blown 
high on its thundering sides. 

The subjects of the chief poems are drawn 
from classical mythology, and among the 
most exquisite are those on the Belvidere 
Apollo, Actzon at the Bath of Artemis, 
and the Venus of Melos. The writer shows 
a particularly happy command of the sonnet 
form, and one of the best things in a book 
which deserves to be widely circulated is 
the noble sonnet on the Sistine Madonna, 
which may here be quoted:— 


Other madonnas ever seem to say, 
“‘My soul doth magnify the Lord”; but she, 
Dove-like in sweetness and humility, 
Has caught the words of wonder day by day 
And kept them in her heart. Look as we may, 
The mother is yet more a child than he 
Who nestles to her. In his eyes we see 
The prophecy of lightnings that will play 
About the temple courts, the conqueror 
Traveling in the greatness of his strength,— 
But in her eyes only the love unsleeping 
Wherewith, all times, he will be waited for, 
Which, as the cross lets down its load at length, 
Will take her babe once more into her keeping 


MORRIS’S HISTORY OF LAW 


An Introduction to the History of the Develop- 
ment of Law. By Hon. M. F. Morris, Associate 
Justice of the Court of Appeals of the District of 
Columbia. John Byrne & Co., Washington. Pp. 
315. ($2.) 

NE might suppose that the hierarchical 

conception of law no longer existed 

in an enlightened age, yet a judge of some 

prominence has seen fit to publish a book 

affording a startling example of modes of 

thought long since relinquished. At the 
outset Judge Morris declares:— 


All the fundamental principles of law, not merely 
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divine law, but human law also, are of divine origin, 
and are the dictate of the Almighty Himself; 
and... by Him it is committed to the people 
to organize society, according to their varying 
circumstances, to carry the fundamental principles 
into effect. 

This line of thought controls the treatment 
throughout. The author’s point of view is 
that of medizval theology, and his religious 
bias has led him to disregard the modern 
literature of most of the subjects upon which 
he writes. The result is an unscholarly 
series of essays, warped by prejudice and 
destined to mislead the reader. The attitude 
assumed toward barbarism and savagery, 
which “‘are merely lapses from a primordial 
civilization,”’ results in the brushing aside 
of their phenomena as abnormal and un- 
worthy of serious consideration. The writer 
is thus unable, notwithstanding some proof 
of diligence in superficial historical research, 
to present a symmetrical outline of the 
development of law. His book is without 
footnotes, bibliography or index, and its 
publication must produce the impression 
that his venture beyond the customary field 
of professional empiricism was ill-advised, 
and that these lectures at Georgetown 
University are likely to work greater injury 
to the cause of sound legal education than 
if they had wisely been suffered to remain 
unpublished. 


NEW BOOKS RECEIVED 


RECEIPT of the following new books 
which will be reviewed later, is acknowl- 
edged :— 


The History of Caste in India. 
on Radical Defects of Ethnology. By 
V. Ketkar, A.M. (Cornell). 
Carpenter, Ithaca, N. Y. 
22. ($1.50.) 

The Nature and Sources of the Law. By John 
Chipman Gray, LL.D., Royall Professor of Law 
in Harvard University. Columbia University 
Press, New York. Pp. xii, 292--appendices and 
index 40. ($1.50 met.) 

Virginia Colonial Decisions. The Reports by 
Sir John Randolph and by Edward Barradall of 
Decisions of the General Court of Virginia, 1728- 
1741. Edited, with Historical Introduction, by 
R. T. Barton. 2v. Boston Book Company, Boston. 
V. 1, pp. xxviii+Introduction 250+Randolph’s 
a 118; V. II, Barradall’s Reports, pp. 394. 
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Pp. xv, 170-+index 


American Electrical Cases; being a collection of 
all the important cases (excepting patent cases) 
decided in the state and federal courts of the 
United States from 1873, on subjects relating to 
the telegraph, the telephone, electric light and 
power, electrical railway, and all other practical 
uses of electricity; with annotations. Edited by 
Austin B. Griffin, of the Albany bar. V. IX (1904- 
1908). Matthew Bender & Company, Albany. 
Pp. viii, 1140-+-index 47 ($6.) 





Latest Important Cases 


A Taxicab cannot be called 
Mass. 


Automobiles. 
a “Carriage.” 

A taxicab has been held not a “carriage” 
within the meaning of the statute, in the 
case of Goldman v. Commonwealth, recently 
decided by the Supreme Judicial Court of 
Massachusetts. The appellant had been 
arrested and fined for non-payment of fare, 
but appealed on the ground that chap. 103, 
sec. 55, of the Revised Laws afforded no 
protection to owners of automobiles. The 
Court declared it was certain that the legisla- 
ture, in using the word “carriage,” had no 
thought of a vehicle made up in a large part 
of complicated machinery and propelled by 
a powerful engine, whose operation is similar 
to that of a locomotive on a railroad. 


Carriers. May not be Required to Connect 
their Tracks with Grain Elevators—Police 
Power. w.@. 


The Nebraska statute requiring railways 
to build switches leading to all grain elevators 
upon their tracks, upon demand, was declared 
unconstitutional by the Supreme Court of 
the United States April 4 in Nebraska v. 
Missouri Pactfic Ry. Co. The opinion, which 
was delivered by Mr. Justice Holmes, was 
based on the ground that such a requirement 
exceeded the limits of the police power and 
invaded the constitutional rights of private 
property. 

See Interstate Commerce, Public Service 
Corporations. 


Corporations. See Interstate Commerce. 
Eminent Domain. See Real Property. 
Employer’s Liability. See Procedure. 
Evidence. See Negligence, Real Property. 


Interstate Commerce. State Tax on 
Foreign Corporations Unconstitutional Burden 
on Interstate Commerce. Uv. 8. 


Similar principles to those involved in the 
judgments of the United States Supreme 
Court in Western Union Telegraph Co. v. 
Kansas (216 U. S. 1, 30 Sup. Ct. Rep. 190, 
see 22 Green Bag 192), and in Pullman Co. 
v. Kansas (30 Sup. Ct. Rep. 232, see 22 Green 
Bag 250), were applied by the Supreme Court 
in Ludwig v. Western Union Telegraph Co., 





a tax on the capital stock of foreign corpora- 
tions, imposed as a condition precedent to 
engaging in business within the state, being 
adjudged an illegal burden on the interstate 
business of a foreign telegraph company. 

Mr. Justice Harlan wrote the opinion of 
the Court, as in the two earlier cases, and as 
in those cases, the Chief Justice, Mr. Justice 
Holmes, and Mr. Justice McKenna dissented. 


Fourteenth Amendment—Equal Protection 
of the Laws Violated by Tax on Foreign 
Corporations against which State Tax Laws 
Discriminate. U.S. 


The decisions in the Western Union 
Telegraph and Pullman cases also furnished, 
in a considerable degree, the authority for the 
decision of the United States Supreme Court 
in Southern Railway Co. v. Greene, wherein 
the proposition was laid down that a foreign 
railway corporation which has acquired 
permanent property in a state and has carried 
on its business within its territory in con- 
formity with its laws, is a ‘“‘person’”’ within 
the equal protection of the laws clause of the 
Fourteenth Amendment, and cannot be 
subjected, by new state legislation not taxing 
domestic corporations in the same manner, 
to an additional franchise tax for the privi- 
lege of doing business within the state. The 
opinion was delivered by Mr. Justice Day, 
and as in the other important interstate 
commerce cases above referred to, the Chief 
Justice, Mr. Justice McKenna, and Mr. 
Justice Holmes dissented. 


See Carriers. 


Negligence. Evidence of Rules Governing 
Operation of Cars Admissible—Master and 
Servant. S. ©. 


In McCormick v. Columbia Electric Street 
Ry. Co., decided April 8, the Supreme Court 
of South Carolina declared the rules of 
companies regarding the conduct of their 
employees and the operation of their cars 
to be admissible in evidence, for the purpose 
of proving negligence in actions for personal 
injuries. The defendant company had a rule 
prohibiting its cars from being run at closer 
intervals than two hundred feet, except at 
terminals or junctions, and where a motorman 
whose car had caused the injuries had violated 
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the rule, it was held that the evidence was 
rightly admitted. 

The Court thus disapproved of the rule 
stated in the following authorities cited by 
the Court: Fonds v. St. Paul City Ry. Co., 
71 Minn. 433, 70 Am. St. Rep. 341; Isaacson 
v. Duluth Street Ry. Co. (Minnesota) 77 N. W. 
433. The Court preferred to adopt the rule 
in these cases: Lyman v. Boston, etc., R. R. 
(N. H.), 11 L. R. A. 364; Chicago Railway 
v. Krayenbuhl, 65 Neb. 889, 59 L. R. A. 920; 
Lake Shore, etc., v. Ward (Ill.) 26 N. E. 520; 
Railroad v. Williams, 74 Ga. 723; reaffirmed 
in Atlanta Con. St. Ry. Co. v. Bates, 103 Ga. 
330, 30 S. H. 41. 


Duty of Owner to Light Premises Does Not 
Require Uniform Light Throughout Entire 
Length of Stairways. Nn. ¥. 

The New York Court of Appeals has decided 
that a descent of two steps from a main office 
to a wareroom, the first step being well lighted 
but the second being in shadow, does not 
constitute such a dangerous condition as to 
make a defendant liable for injuries received 
by a customer. Weller v. Consolidated Gas 
Co., decided March 4 (N. Y. Law Jour., 
March 19). 

The Court, per Willard Bartlett, J., said:— 

“A rule of law which required all stairways 
of whatever length in every shop, store, 
hotel or building to which the public are 
invited to be uniformly lighted throughout 
their whole length would impose a burden 
much greater than is required for the protec- 
tion of the community. It is ordinarily 
sufficient to light such a stairway sufficiently 
to disclose its existence and character. The 
persons who make use of it can reasonably 
be expected to exercise their faculties to some 
extent in order to ascertain its precise length.” 


Police Power. See Carriers. 


Procedure. Expediting Act Permitting 
Entering of Final Judgment According to 
all the Evidence in the Lower Court Need 
Not Deprive a Plaintiff of Right to Press his 
Suit on Statutory Courts, when he has Elected 
Common Law Counts—Employer’s Liability. 

Mass. 

In Stone & Webster Engineering Corpora- 
tion v. Grebenstein, decided March 26, the 
Supreme Judicial Court of Massachusetts 
for the first time construed a new expediting 
act. 

Where a workman lost one eye in conse- 
quence of an electrical explosion which 
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occurred while he was doing work under the 
direction of a foreman,.and he brought suit 
against his employer for the negligence of the 
foreman in not warning him of the dangerous 
character of the work, nor giving him the 
proper tools with which to do it, it was held, 
that as the foreman was a fellow servant 
of the plaintiff, the latter could have no 
common law ground of recovery. 

Where the plaintiff had elected to base 
his case upon the common law liability of the 
master, rather than upon that arising under 
employer’s liability legislation, and a statute 
(St. 1909, c. 236) enabled the Supreme Ju- 
dicial Court to expedite the final determina- 
tion of causes by directing the trial court, 
by rescript, to enter judgment in accordance 
with a ruling sustaining exceptions to the 
action of the trial court in not directing a 
verdict either for or against the plaintiff 
upon all the evidence, it was held that this 
statute was not mandatory, and the Court 
was not compelled to order judgment in 
favor of the defendant, but that the trial 
court might now determine whether or not 
justice would require that the plaintiff be 
allowed to substitute a statutory for a com- 
mon law claim. 

Public Service Corporations. Statute Fix- 
ing Rates for Transportation of Coal Consti- 
tutional. U. S. 

In Northern Pacific Ry. Co. v. North 
Dakota, decided March 14, the North Dakota 
coal rate law of 1907 was held constitutional 
for the present by the Supreme Court of 
the United States, despite the claim of the 
railroad that the law requires the transporta- 
tion of coal below the cost of service. 

In affirming the decision of the state 
Supreme Court, Mr. Justice Holmes said that 
there were so many uncertainties about the 
tate being confiscatory that the Court felt 
it was not justified in overruling the state 
court, which held the law would not prove 
confiscatory, if put into effect. The affirmance 
was made, however, with the statement that 
it should not prejudice the case of the railroads 
if after the law went into effect it should 
prove confiscatory. 

Public Service Corporations Cannot be 
Compelled by a State to Furnish Better Service 
when Interstate Commerce would be Burdened. 

U.S. 


The Supreme Court of Arkansas having 
attempted to fine the St. Louis Southwestern 
Railway for failure to supply more cars for 
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local traffic within five days after the time 
they were ordered by the shipper, and 
the railway having appealed, the United 
States Supreme Court on April 4 decided that 
the state of Arkansas could not thus burden 
interstate commerce, Mr. Justice White 
writing the opinion. St. Louis Southwestern 
Ry. Co. v. Railroad Commission. 


See Carriers, Interstate Commerce. 


Real Property. Evidence of Structural 
Value of Buildings Admissible in Condem- 
nation Proceedings. N.. ¥. 


In Matter of Blackwell's Island Bridge 
Approach, the New York Court of Appeals 
modified the rule which has hitherto pre- 
vailed in that state in ascertaining the value 
of real estate, according to which rule the 
improvements are treated as incidental to 
the fee and valued by the introduction of 
expert testimony. The Appellate Division 
of the Supreme Court had upheld this rule 
in the condemnation proceedings here re- 
viewed, but the Court of Appeals reversed 
the decision March 4, substituting the follow- 
ing doctrine (N. Y. Law Jour., March 21):— 

“It is common knowledge,” said Judge 
Werner, ‘‘that buildings not only differ 


from each other in design, arrangement and 
structure, but that many which are extremely 
similar and are situate upon adjoining lands 
are essentially different in the quality and 
finish of the materials used and in the character 
of the workmanship employed upon them. 
It must follow that such differences contribute 
in varying degree to the enhancement in the 
value of the land, and we can think of no way 
in which they can be legally proved except 
by resort to testimony of structural value, 
which is but another name for cost of repro- 
duction, after making proper deductions 
for wear and tear.”’ 


Trademarks. Unfair Trade in Use of 
Similar Trade Name for Two Periodical Publi- 
cations. : Penn. 


In Suburban Press v. Philadelphia Suburban 
Publishing Company, decided by the Pennsyl- 
vania Supreme Court in January, the plaintiff, 
the publisher of Suburban Life. was granted 
a decree enjoining the defendant from using 
the trade name Philadelphia Suburban Life. 
The Court (Magill, J.) said that the use of the 
name adopted by the defendant would result 
in an “unfair, unjust and fraudulent advan- 
tage.” 





The Crime 


By Danie_ H. Prior 


EARFUL of a direful fate, 
The prisoner a-tremble stood, 
Wond’ring if the maiden would 
Shamelessly her tale relate 
To a heartless magistrate. 


The judge began with smile bland 
And read the charge: ‘‘ ‘Tis larceny— 
You stole a kiss, twas petty.” 

But she, on the witness stand, 

Testified that it was grand. 
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THE UNIFORM DIVORCE ACT AND 
SCIENCE 


HE Uniform Divorce Act approved 
by the Commissioners on Uni- 
form State Laws has not made such 
progress as some of the other uniform 
acts, having been adopted by only two 
or three of the states, but we do not 
believe that this is because of any 
serious inherent defects in the act, the 
merits of which, especially as regards 
uniformity in the matter of jurisdiction, 
will doubtless come more and more 
to be appreciated. 

We print elsewhere a strong plea 
from the pen of one of the Commissioners 
for the adoption of the act as a piece 
of restrictive legislation. Mr. Roosevelt 
in a special message to Congress in 1905 
referred to a widespread popular con- 
viction that divorce laws were danger- 
ously lax and indifferently administered, 
and the Committee on Resolutions of 
the Congress on Uniform Divorce Laws 
in 1906 spoke of the ‘‘many evils en- 
gendered by the lax and unphilosophic 
system prevailing in many of the states.”’ 
A recent writer has investigated this 
assumed influence of divorce legislation 
on the increased divorce rate in the 
March issue of the Michigan Law 
Review. From an analysis of statistics 
gathered from typical states Mr. Evans 
Holbrook concludes that this influence 
is not all what it is frequently believed 
to be, even if it is to be seriously con- 
sidered at all, and his carefully drawn 
conclusions derived from an impartial 
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study of the facts deserve attentive 
consideration :— 


We have found changes in the law which 
ought to produce marked effects in the in- 
crease or decrease of the number of divorce 
decrees; the results of these changes we 
find to be extremely slight or else entirely 
lacking. ... 

The fact of the matter is that divorce 
has become a problem far beyond any con- 
trol by mere legislation, and those who hope 
to remedy the evil, as they call it, by the adop- 
tion of a model divorce code, seem doomed 
to disappointment. At least there is no great 
hope held out by the results of such statutory 
changes as have already been tried. The tide 
of divorce has gone on, steadily increasing 
in spite of the increase of legal restrictions, 
and the question is now certainly an ominous 
one. But it is doubtful if it is a question that 
can be met and settled by the legislator, unless 
he tries to settle it in some way different from 
his well-worn attempts at regulating the evil 
has been done. Perhaps the sociologists 
should be listened to, who say that the way 
to prevent the evil of divorce is to regulate 
marriage rather than divorce. 


The impression in certain quarters 
that the Uniform Divorce Act is in- 
tended to restrict the rate of divorces 
is perhaps partly due to the fact that 
the National Congress on Uniform 
Divorce Laws included among its dele- 
gates not only members of the bench 
and bar and prominent public officials, 
but representatives of the churches 
as well, and partly to such expressions of 
the Committee on Marriage and Divorce 
as the declaration that a reduction 
in the number of grounds for divorce 
was more to be desired than an increase. 
The general attitude exhibited in the 
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reports of the Committee, however, 
does not lay emphasis on the restrictive 
aspect of the measure, and if the Act 
had to rely on this alone for support, 
the movement for uniformity in divorce 
legislation might well be in danger of 
receiving a serious setback. 

The more enlightened thought of the 
day regarding the function of law dis- 
countenances the theory that it is possible 
to alter fundamental habits of human 
society by means of legislation. Law 
cannot supplant or overrule morality. 
It can at best only reflect morality 
and make its mandates effective. The 
problem of the jurist in drafting a uni- 
form divorce act is solely that of formu- 
lating a law which fully meets with 
the requirements of social justice. The 
repression of the divorce evil may safely 
be left to morality, so long as the law 
rises fully to the responsibility of pro- 
viding the means for executing the 
moral judgment of society. A dog- 
matic attitude on the part of the drafts- 
man is thus ill suited to his task. He 
cannot afford to take the position that 
any special conception of morality is 
paramount to the general one per- 
meating the whole social fabric, nor 
can he ignore the results of sociological 
investigation conducted in accordance 
with a sound scientific method. The 
sociologist, to be sure, may uncon- 
sciously underrate the responsibility 
of the state, but he nevertheless recog- 
nizes the fact that society is able to 
remedy its own evils, and will inevitably 
attempt that task without becoming 
wholly dependent upon external aid 
from legislation. The sociologist is by 
virtue of his calling a profound believer 
in the wholesomeness of popular con- 
ceptions of morality, and the public- 
Spirited jurist and the conscientious 
churchman are not less devoted to the 
Same ideal, if they do but know it. 


The age has reached the point where 
it is futile to expect that any theological 
or institutional statement of morality 
can prevail, except so far as it commands 
the approval of the community in 
general. All really have the same 
fundamental interest of social welfare 
at heart, and the churchman, the jurist, 
and the man of science can and should 
co-operate in the effort to make legis- 
lation conform to the highest ethical 
demands of the age. 

For these reasons we do not think 
that the Commissioners on Uniform 
State Laws made any mistake in approv- 
ing this Act, which was the outcome of 
the deliberations of a congress in the 
deliberations of which church dignitaries 
were allowed to participate. For these 
Same reasons we think it would be 
a great mistake to ignore the manifest 
advantages of enlisting scientific co- 
operation for the purpose of promoting 
any phase of the movement for uniform 
state laws. The Uniform Divorce Act 
is a meritorious piece of legislation, and 
in our judgment reflects the views not 
of any special interest but of the pro- 
gressive elements of the legal profession 
in the United States. If, however, 
it has any minor defects to which 
sufficient attention has not yet been 
directed, the liberal-minded, rational 
methods to be employed in remedying 
them are obvious. 


DIFFICULTIES OF A CODIFICA- 
TION OF AMERICAN LAW 


E print elsewhere in this issue a 
powerful plea for a uniform 
legislative codification of American law. 
The article was inspired by the project 
of Messrs. Alexander, Kirchwey and 
Andrews recently outlined in these 
pages, contemplating a “‘tacit’’ or purely 
expository codification. 
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It is to be hoped that the issue raised 
by Dr. Hannis Taylor will not be con- 
fused with that involved in the main 
project. Legislative codificaton is an 
entirely different matter from ‘‘tacit”’ 
codification, and presents a far more 
controversial question than that offered 
by the simple unassailable proposition of 
Messrs. Alexander, Kirchwey and An- 
drews. The Green Bag entertains posi- 
tive convictions on the subject of 
legislative codification, but it may 
not be necessary to express them 
at this time, and it would certainly 
be well to refrain from saying any- 
thing which might tend to prejudice 
the discussion of an entirely different 
proposal. 

It is unnecessary to consider whether 
Dr. Taylor’s plan is feasible or not; 
it is sufficient to point out that the 
difficulties blocking the way to its 
Tealization are much greater than they 
would be were the object merely the 
accomplishment of ‘‘tacit’”’ codification. 
In the first place, the achievement of 
the plan depends wholly upon the success 
with which the states can gradually 
be converted to a new propaganda 
which however meritorious will not 
make its way easily. The adoption of 
the proposed code could come about 
only after long and earnest debate. In 
the case of the American Corpus Juris 
project, on the contrary, the objections 
which many members of the bar enter- 
tain toward legislative codification could 
not stand in the way, and there is 
nothing in the proposition likely to 
provoke strong or determined antago- 
nism. Nothing radical or revolutionary 
is proposed; on the contrary, the pro- 
jected statement of American law would 
be merely a broader and more systematic 
application, on a larger scale, of methods 
which have hitherto been followed by 
law writers in the preparation of the 
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most useful text-books and digests, and 
perhaps also encyclopedias. 

Not only is there danger of Dr. 
Andrews’ project foundering on the 
rocks of anti-codification sentiment, 
but there is also the obstacle of public 
financing. The latter is a formidable 
stumbling-block, one recognized as seri- 
ous by many authorities, and probably 
insuperable, as Mr. Alexander has de- 
clared (see 22 Green Bag 80 supra). 
This hindrance, likewise, would not 
interfere with the working out of Mr. 
Alexander’s scheme. 

It has perhaps been made clear, by 
a method of contrast, how trivial the 
objections to Mr. Andrews’ plan are, 
if indeed any are serious enough to be 
considered at all. We can confidently 
say that were some _ broad-minded, 
progressive benefactor to see the wisdom 
of a liberal endowment for the purposes 
set forth, no opposition would be offered 
by the American bench and bar to the 
consummation of a plan which would 
everywhere be recognized as beneficent. 
On the contrary, Dr. Taylor’s plan 
would have to fight its way over hotly 
contested ground, with no possibility 
of victory except after a long continued 
struggle, the outcome of which would 
be dubious. 


SOME NEW LAW MAXIMS 


T the annual dinner of the Queens County 

Bar Association, at the Hotel Astor, 

New York, Jan. 15, Abraham Gruber coined 
the following epigrams:— 

“A client in Manhattan is worth two in 
Bushwick.” 

“Do your client as you would have your 
client do unto you. But make him pay 
for it.” 

“Every client has a silver lining.” 

“Some judges are born famous; some 
acquire fame, and some appoint condemna- 
tion commissioners.” 

“It is a wise client that knows his own 
lawyer.” 
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“There are three kinds of lawyers, but the 
others are just as good.” 





THE LAW AS IT IS DIGESTED 
IN DENVER 
WO hundred members of the Den- 
‘sever Bar Association, at their 
annual banquet Feb. 21, gave their con- 
sideration to the following brief:— 


STATE OF COLORADO 
City and County of Denver 
IN THE TRAFFIC CLUB 


THE DENVER BAR ASSOCIATION 
v. FOOD 


BRIEF ON ORAL ARGUMENT 


FILED FEBRUARY 21, 1910 
JAMES M. LOMERY, Clerk 


BILL OF PARTICULARS 


(AND MEMORANDUM OF AUTHORITIES 
APPLICABLE THERETO) 


“Eating dinner is a matter of necessity.” 
—41 N. E. 1051, 1054. 


“Water runs and will run.’’—12 Ga. 404, 411 


BLUE POINT COCKTAIL 


“Oysters have not the power of locomo- 
tion.’—14 Wendell 42, 46. 


CELERY 
MOCK TURTLE A L’ANGLAISE 


“There is a class of lies, voluntary, yet 
weak, that do not give rise to an action.”’— 
2 Ga. 66, 68. 

CIGARETTES 


The right to enjoy the use of tobacco is a 
natural right that is not forbidden by law.— 
12 S. W. 297. 


RADISHES, QUEEN OLIVES, GHERKINS 
BLACK BASS A LA MENIERE 
SPRING LAMB CHOPS A LA PRINTANI 


“One cannot be expected to encounter a 
lion as he would a lamb.”—6 Jones Law 
(51 N. C.) 392, 398. 

SWEETBREADS BRAISED AU TRUFFLE 
ROMAN PUNCH 


ROAST TEAL DUCK AU CRESSON 
“Interest, when it accrues, feeds the 
estoppel.” —2 Smith L. C. 775. 


WALDORF SALAD 


“A guest at a hotel may satisfy his appetite 
when he goes to the table.” —18 Atl. 938, 939. 


STRAWBERRY ICE-CREAM 
FANCY CAKE 
“One cannot eat his cake and have his 
cake too.’”-—99 Fed. 695, 697. 


CHEESE 
TOASTED CRACKERS 
“Cheese eaten with bread would hardly 
be called a sauce.”—152 U. S. 626. 


DEMI-TASSE 
CIGARS 
‘“‘Tobacco is victuals and drink.”’—23 Atl.588. 
“It is an inalienable right of the citizen to 
get drunk.’’"—59 Mo. App. 122, 127. 
“This is a dry banquet.” 


BRIEF 


OF COUNSEL HEREIN DESIGNATED 
SPECIALLY APPEARING FOR THE 
PURPOSES HEREIN SPECIFIED 


“A fit occasion to deliberate is when the 
court is full.””-—11 Pet. 173. 

‘Counsel may, in the discretion of the court, 
be permitted to lie down on the floor and 
holler at the top of his voice.’’—58 S. W. 422. 


Hon. E. C. Stimson, Toastmaster. 
“‘He would swear a hole through a two-inch 
plank.’’—74 N. W. 208. 


Hon. John F. Shafroth. 
“George Washington.”’ 


Hon. George W. Musser, ‘‘Dissents.”’ 

“All I can say is, that I differ from those 
judges, and I feel bound to say that when 
I do differ from such judges I entertain 
much more doubt as to the propriety of my 
decision than of theirs.”—Brett, L. J., in 
L. R. 7 P. D. 102. 


Hon. John T. Barnett, ‘‘ Free Advice.” 

“The quality of the advice of counsel may 
be such as to warrant the presumption that 
it was obtained gratis.” —9 S. E. 1040. 


Ralph Talbot, ‘‘ Our Justice Courts.” 

‘“‘No wise and orderly mind can reasonably 
complain when he gets the common justice 
of the country, though he may wish that the 
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country were wiser, in order that its justice 
might be better.’’—3 Grant Cases (Penn.) 311. 


John T. Bottom, ‘‘Show Me.” 

“It is common knowledge that one of the 
first things an attorney does when a client 
seeks to procure his professional services 
is to establish the relation of attorney and 
client. All understand how this is accom- 
plished.”’—108 Fed. 39. 


De S. De Lappe, ‘* Neighborhood Quarrels.”’ 

“A justice of the peace is generally a man 
of consequence in his neighborhood. He 
writes the wills, draws the deeds, and pulls 
the teeth of the people; also he performs 
divers surgical overations on the animals 
of his neighbors.”’—73 Ga. 594. 


Alfred Muller, ‘‘Side Issues.” 
“Anything may be argued, no doubt.”— 
L. R. 19 Eq. 588. 


Henry McAllister, Jr., ‘The Lure of the City.” 
“In a great city the business of courts 

cannot be transacted as it once was in small 

country districts.””-—67 Ill. App. 195. 


Ben C. Hilliard, ‘‘Suffragettes.” 

“The notion that women belong to the 
weaker sex is only entertained by the credulous 
and unsophisticated.”— 13 Pac. 289. 


Willis V. Elliott, ‘The Wages of Sin.” 
“There is no such crime known to the law 


as that of being a ‘black Republican.’ ”’”— 
15 Md. 485. 


HARDWORKING JUDGES 


ACCORDING to an English physician of 

high repute nobody works harder than a 
judge. ‘“‘The most intricate mental pro- 
cesses,” he says, “‘are in progress all the time 
he is hearing a case. He has, for instance, to 
analyze and dissect all that he hears. Nothing 
is more mentally fatiguing. 

“No brain work that I can imagine could 
make greater demands. Not once, of course, 
must the judge’s attention flag. If it does so, 
he is neglecting his duty. For this reason, a 
judge should never continue sitting when he 
is tired. A fatigued judge cannot, however 
much he tries, keep the grip of a case that he 
does when he is mentally and physically 
fresh. 

“If a judge begins his sitting at 10.30 a. m., 
and adjourns for half an hour for lunch, he 
should certainly not work after 4 p.m. Also, 
in my view, a Saturday and Sunday rest is 
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essential for a judge. As regards vacations, 
I do not think those now in vogue are in any 
way too long.” 


LEGAL FORM FOR A PROPOSAL OF 
MARRIAGE 


THE following has been suggested as a 
good form for a lawyer proposing mar- 
riage: 

To Ann Bright of Blank, in the county of 
Blank, Spinster, Daughter of Edward Bright, 
of the same place, Gentleman, and of Mary, 
his wife—Madam: Whereas, I, the under- 
signed, John Smith, am a bachelor of the age 
of twenty-eight years, and am and have been 
for three years and upward now last past in 
practice as an attorney and practitioner at 
law; 

And whereas, the net annual income and 
emoluments arising from the practice of my 
said profession amount to the sum of $1,500 
and upwards, and in addition thereto I am 
possessed of or otherwise entitled to real and 
personal property producing a further net 
annual income of $1,000 or thereabouts, mak- 
ing together with the aforesaid professional 
income a total income of $2,500 or there- 
abouts; 

And whereas, having regard to the several 
facts hereinbefore recited, I, the said John 
Smith, am in a position to maintain and 
keep a wife and I am desirous to enter the holy 
state of matrimony; 

And whereas, on divers occasions and in 
divers places, I have observed the manners, 
behavior and demeanor of you, the said Ann 
Bright, and I have further made or caused to 
be made sundry inquiries and investigations 
concerning the character, disposition, habits, 
propensities, tastes, likes and dislikes of you, 
the said Ann Bright, and have thereby and 
by other sufficient means duly satisfied myself 
that you, the said Ann Bright, are in all re- 
spects a fit and proper person to become the 
wife of me, the said John Smith; 

And whereas, after due and mature delibera- 
tion I have determined to make unto you the 
offer hereinafter expressed; 

Now in pursuance of such determination, 
and for divers and good causes me hereunto 
moving, I, the said John Smith, do hereby 
irrevocably (but subject nevertheless to the 
stipulation contained in the final clause hereof) 
offer and tender unto you, the said Ann 
Bright, all that and those my heart, hand, 
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body, mind, understanding and affections to 
be held by you to the use of you, the said 
Ann Bright, for and during the term of your 
natural life in case you shall predecease me, 
or for and during our joint life in case I shall 
predecease you. 

And I hereby promise and declare that in 
the event of you, the said Ann Bright, inti- 
mating to me in writing or otherwise within 
the space of seven days next after the date 
upon which this letter shall be served upon 
you or left for you at your last known place 
of abode, your acceptance of the offer hereby 
made as aforesaid, I will within a reasonable 
period thereafter intermarry with you, the 
said Ann Bright, at such church or in such 
other building as you may select for.that pur- 
pose, and will at all times thereafter during 
our joint lives at my own expense in all things 
maintain and keep you, the said Ann Bright, 
as my lawful wife. 

Provided, always, and the offer hereby 
made as aforesaid is upon the express condi- 
tion that if you, the said Ann Bright, shall 
not within the space of seven days after the 
service or delivery of this letter as aforesaid 
intimate by writing or otherwise your accept- 
ance of the said offer, the same offer shall 
thereupon be absolutely null and void, any- 
thing herein contained to the contrary not- 
withstanding. 

In witness whereof I have hereunto set my 
hand, designating myself as 

Your humble servant, John Smith. 

— Kansas City Star. 





THE FARMER WHO SHOULD HAVE 
BEEN A LAWYER 


AMUEL J. ELDER of the Boston bar 
tells the story of a farmer ‘‘who had a 
horse which had worked for years in front 
of a plow, but which had never been away 
from the farm. The old fellow’s driving 
horse died, so the next time he wanted to go 
into town he hitched the plow horse to his 
buggy and started off. 

“He had.driven but a short distance when 
he reached a bridge across a stream. The 
animal had never seen a bridge before, and 
Tefused to cross it. Coaxing, whipping and 
every other method known to the farmer was 
of no avail. 

“Finally he gave up in disgust, and turned 
the horse homeward. The following Satur- 
day this advertisement appeared in the local 
newspaper :— 


“FOR SALE—A nice, kind horse. Easy to 
drive, and will stand without hitching. Now 
owned by a man in the country who wants to 
go into town. 

“If I didn’t happen to be a member of the 
bar, I would say that that farmer missed his 
vocation and should have been a lawyer.” 


IN THE TENNESSEE MOUNTAINS 


OAH W. COOPER of Nashville, Tenn., is 

an eloquent and graceful orator and a 

genial whole-souled man. He tells of a novel 

experience he once had in amazing a Tennessee 

farmer’s family by showing them that a 
lawyer could conduct family prayers. 

“TI had been to Smithville, Tenn.,’”” he says 
in the Nashville Banner, ‘‘to try a mountain 
land lawsuit. In coming back to Nashville 
I rode in a buggy from Smithville down the 
mountain to catch the evening train near 
Brush Creek. But the train was gone, and 
the snow and the night were falling fast. So 
I stopped at a farmhouse near by, and begged 
lodging for the night. We had a good supper 
and then the family gathered round the 
fire and listened and looked at me. I told 
them my name and occupation where I'd 
been and where I was bound for. They 
seemed to think that it was my business to 
talk, and I talked a good deal, and asked 
many questions about the farm, the children, 
their hopes and prospects. I asked them about 
the lawyers in that country. I saw they were 
skittish about lawyers, and doubtless had 
the average opinion. 

‘Along about nine o’clock we all got sleepy. 
Somebody said something about going to 
bed. I had been looking at their books, and 
found a New Testament on the mantel. 
It looked like it had been used. I reached 
up and got the Testament off the mantel 
and said, ‘I see you all believe in the Bible, 
like myself. When I’m at home I always 
have family prayers before going to bed, 
and if you don’t mind it, I will read a chapter 
and we will have prayer before we go to sleep.’ 
Well, sir, I never saw a sleepy crowd wake 
up quicker. It was like a thunderclap. When 
I finished, all arose, every eye on me. Their 
amazement at a lawyer having family prayers 
was simply speechless. 

“Next morning the old gentleman asked 
me to say grace over breakfast. That showed 
growing faith in me. But as I took my grip 
and walked down with him to catch the train 
for Nashville he came up close to me and said, 
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‘Mr. Cooper, didn’t you say you wuz a law- 
yer’ ‘Yes,’ I said. ‘Well, tell me,’ he said, 
‘how can a man be a lawyer and a Christian?’ 
And I told him; the train came; I jumped 
on and was soon home again.” 


A REMARKABLE LAW 


HILE some remarkably worded laws 
have found their way into the statute- 
books of this country, it is doubtful whether 
any such ever created so much amusement 
as one of the early laws of Nebraska. 
According to the wording of this law, it 
committed any unfortunate justice to jail or 
made him pay costs, if he rendered judgment 
in carrying out the requirements of the act. 
The section referred to reads as follows:— 
“For the violation of the third section of an act 
to license and regulate the sale of malt, spirituous 
and vinous liquors, twenty-five dollars—and on 
proof of the violation of said section, or any part 
thereof, the justice shall render judgment for the 
whole amount of costs, and be committed to the 
common jail until the sum is paid.” 


NO ROMANCE IN CRIME 
*““THE really great detective story where 


the solution of the problem is not to 
be found quite early on, and at the same time 
follows the probabilities of actual life, has yet 
to be written.”” So says Mr. Melville, former 
head of the Special Service Branch of Scot- 
land Yard. “I used to read detective stories 
because I never was above learning, but I 
gave them upin the end. The writers set up 
their plots like so many ninepins aiming solely 
at knocking them down again. Neither the 


crimes not the criminals are recognizable in 
my experience. All this well-dressed burglar 
business is sheer nonsense.” 


MURDER WITHOUT MALICE 


HE Dean of the Suffolk School of Law, 
Boston, sends us the following gem 
from a freshman examination paper:— 
‘“‘Where murder is committed without malice 
aforethought it is a case of manslaughter.” 


HIS DELUSION 
E thought he was a lawyer, 
He hadn’t any doubt, 
Because he got an office 
And put his shingle out. 


He thought his mind was legal 
Because he owned some books, 

But men are simple creatures, 
They bank a lot on looks. 


He petted his deception 
Until he got a case 

And then he had suspicions 
That he was out of place. 


When he was nearing forty 
Suspicions turned to fears, 

Poor man! he was deluded 
For over twenty years. 


At fifty he exploded 
And came down with a chug 
Then spent old age in cussing 
That bloomin’ legal bug. 


HARRY R. BLYTHE. 


The Editor wll be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


“You are charged with larceny. Are you 


guilty, or not guilty?’ 

“Not guilty, judge. I thought I was, but 
I’ve been talkin’ to my lawyer, an’ he’s con- 
vinced me that I ain’t.’-—Catholic News. 


Magistrate (discharging prisoner)—‘Now, 
then, I would advise you to keep away from 
bad company.” 

Prisoner (feelingly)—‘‘Thank you, sir. You 
won't see me here again.” 


—Lippincott’s. 


“You are charged with stealing nine of 


Colonel Henry’s hens last night. Have you 
any witnesses?’’ asked the Justice sternly. 

“Nussah!” said Brother Jones humbly. “I 
*specks I’se sawtuh peculiar dat-uh-way, but 
it ain’t never been mah custom to take wit- 
nesses along when I goes out chicken stealin’, 
suh.”—Central Law Journal. 


“Your husband, my dear, is a self-made 
man. He got his money by extremely hard 
work.”’ 

“Why,” answered the fair bride, ‘‘I thought 
his fortune was left to him by his uncle.” 

“Yes, it was, but he had the hardest work 
of his life getting it away from his lawyers.” 

—Central Law Journal. 
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Important Litigation 


Satisfied that the present methods of 
0 ring , Soe smelters by the Anaconda Copper 
Mining mpany are not only destructive in 
a widespread degree of the surrounding natural 
forests but unnecessary, Attorney-General 
Wickersham caused a bill in equity to be filed 
at Helena, Mont., March 16 against the com- 

ny. Efforts were unsuccessfully made in 

resident Roosevelt’s administration to stop 
the destruction of the forests resulting from 
sulphuric and arsenic fumes. 


A bill for the dissolution of the alleged beef 
trust was filed by United States Attorney 
Sims in the federal court at Chicago March 21, 
charging violation of the Sherman anti-trust 
law. Simultaneously indictments were re- 
turned before Judge Landis against the 
National Packing Co. and its subsidiary com- 
panies. A short time before, proceedings 
against the National Packing Co. had been 
brought by Prosecutor of the Pleas Garven of 
Hudson county, in the New Jersey state 
courts. 


The grand jury returned indictments against 
forty former and present members of the cit 
councils of Pittsburgh March 21, as the nts | 
of the confessions of Klein showing that 
many city government officials had been 
guilty of grafting. Thirty-one more indict- 
ments were found March 25. Klein himself 
went to prison March 30 under a three-and- 
one-half-year sentence for graft. These in- 
dictments will doubtless make an unforget- 
able episode in the history of principal cor- 
tuption in the United States. 


The trial of Nicholas V. Tschaikovsky and 
Mme. Breshkovska on charges of criminal 
activity in the revolutionary organization 
took Hin at St. Petersburgh March 8 and 9 
behind closed doors. Tschaikovsky was able 
to prove that his presence in Russia was due 
to business reasons and to justify the part 
he had played in the affairs of his country, 
and was acquitted. Mme. Breshkovska, how- 
ever, had pleaded guilty of being a social 
tevolutionist,'and was sentenced to perpetual 
exile. The acquittal of Tschaikovsky was due 
largely to the success with which the defense 
discredited the testimony of Pateuk, who is 
himself serving sentence for murder and other 
crimes. 


Arguments were heard by the Supreme 
Court of the United States in March in two 
great suits, that of the Standard Oil Company 
and that involving the constitutionality of 


the corporation tax law. In the Standard 
Oil case, arguments for the defense were 
presented by John G. Johnson of Philadelphia, 
and John G. Milburn and Frank L. Crawford 
of New York, and for the Government > 
Attorney-General Wickersham and Fra 
B. Kellogg, the hearing lasting three days, 
March 14-16. The Corporation Tax cases 
were argued on March 17-18, by Pa G. 
Johnson, Ex-Senator Foraker, Maxwell Evarts 
and others, for the corporations, and by 
Solicitor-General Bowers for the Government, 
William D. Guthrie and Victor Morawetz 
leading a flank movement with the object 
of showing that if the lax was not levied on 
the securities and instrumentalities of the 
states it would be constitutional. For 
reasons which can only be conjectured, the 
Court on April 11 set the Standard Oil case, 
together with the American Tobacco Co. 
case, for re-argument, thus deferring the 
reaching of a decision for several weeks, and 
possibly for many months. 


Important Legislation 


The bill creating a public utilities commis- 
sion passed both branches of the New Jersey 
legislature March 16. 


The opposition of twelve states is all that 
will be necessary to secure the defeat of the 
proposed income tax amendment to the Con- 
stitution. Thus far one state, Virginia, has 
rejected the proposition, and New York hasin- 
decisively voted it down by a majority of two 
votes in the Assembly. Eleven others are 
generally regarded as unfriendly to_ it, 
namely, Maine, New Hampshire, New 
se Vermont, Massachusetts, Connecticut, 

ode Island, Pennsylvania, West Virginia, 
California and Colorado. The amendment has 
already been ratified by Alabama, South Caro- 
lina, a Oklahoma, Illinois and Ken- 
tucky (though it is doubtful whether the 
Kentucky resolution was in proper form). 
Arkansas, Iowa, Indiana, Louisiana, Minne- 
sota, Missouri, Montana, Nebraska, North 
Carolina, North Dakota, Oregon, South Dakota, 
Tennessee, Texas and Wisconsin are expected 
to ratify at the earliest opportunity. 


Congress has passed, and the President has 
signed legislation amending the federal 
Employer's Liability Act so as to give the 
state courts concurrent jurisdiction with that 
of the federal courts in dealing with damage 
suits growing out of industrial accidents. 
The passage of this amendment was sharply 
contested in the Senate, the question of the 
rights of the states to deal with controversies 
arising under the act being raised. The act 
has also been amended in such a way as to 
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leave the question of how far the injured 
employee was responsible for the accident, 
and the amount of damages, to the jury, 
the fellow servant rule being abolished. 


A legislative commission has recommended 
the passage of two bills which carry out its 
views with regard to a fundamental change 
in the employer’s liability legislation of New 
York State. The first bill relates solely to 
hazardous occupations and provides a schedule 
of compensation for all accidents, regardless 
of negligence. The second covers accidents 
to employees not due to the hazardous 
character of the occupation and provides 
for an elective scheme of compensation sub- 
ject to agreement between the employer and 
the employee. It also places on the employer 
the burden of proving the employee’s con- 
tributory negligence and modifies the fellow 
servant rule. 


That employer’s liability received an in- 
creasing degree of attention in the statutes 
of 1908 and 1909 appears from Bulletin 
No. 85 of the United States Bureau of Labor. 
Five states (Michigan, Texas, Idaho, Maine 
and New Jersey) and the Philippine Islands 
passed laws affecting employer's liability 
directly; while in Georgia, Iowa, Massachu- 
setts, Mississippi, Ohio and South Dakota 
the customary defenses of employers in suits 
for damages by injured employees, 7. e., 
fellow-service, assumed risks, and contribu- 
tory negligence, were more or less restricted 
or modified. The doctrine of comparative 
negligence, under which the contributory negli- 
gence of the employee is compared with the 
primary negligence of the employer, with a 
corresponding award of damages, has been 
incorporated in the laws of Texas, Iowa and 
Ohio, and in a modified form in the Georgia 
statute. 


Personal— The Bench 


Judge James D. Black of Barbourville, Ky., 
has accepted the presidency of Union College 
it that city, and will assume his duties next 

une. 


The resignation of County Judge Lionel R. 
Webster of Multnomah county, Ore., went 
into effect March 1, and his place was taken 
by T. J. Cleeton. 


The retirement of Judge George S. Brown 


from the district court of the county, follow- 
ing the creation of the ninth judicial district, 
was the subject of resolutions of regret adopted 
by the White Pine County (Nev.) Bar Asso- 
ciation on Februray 23. 


Judge William L. Putnam of Portland, Me., 
of the United States Circuit Court of Appeals, 
has been honored by the decision of the Fifth 
Company, formerly Company E, First Maine 
Regiment, to be known henceforth as Putnam 
Battery, in appreciation of the interest which 


Judge Putnam has always taken in the com- 
pany. 


The following appointments have been con- 
firmed by the Senate: Howard C. Hollister 
to be District Judge, southern district of 
Ohio; en E. Cooper to be first Judge of 
the Circuit Court of the first circuit, Territory 
of Hawaii, vice John T. De Bolt, appointed 
Associate Justice of the Supreme eurt of 
Hawaii. 


A life-size oil painting of Judge Thomas G. 
Jones, of the United States urt for the 
middle Alabama district, has been presented 
to the state of Alabama by his sons. Judge 
Jones has played an important part in the 
history of Alabama, being in the storm centre 
of the late fight of the state on the railroads 
and corporations. 


The President’s nominations of the five 
judges of the new Court of Customs Appeals 
authorized by the Aldrich-Payne tariff law 
were confirmed by the Senate March 30. They 
are Robert M. Montgomery, Presiding Judge; 
William H. Hunt, Associate Judge; James F. 
Smith, Associate apdees Orion M. Barber, 
Associate Judge; Marion De Vries, Associate 
Judge. These appointments are all the same 
as the original nominations withdrawn because 
of the follows of Congress to allow the salaries 
contemplated, with the exception of that of 
the Presiding Judge. 


The memory of the late Presiding Justice 
Edward Patterson of the Appellate Division 
of the Supreme Court of New York was 
honored March 30 by the Justices of the 
Appellate Division and all the Justices of 
the Supreme Court of the first department, 
as well as many other judges and members 
of the bar, meeting in the Appellate Division 
Court House, New York City. Addresses 
were made by Presiding a George L. 
Ingraham, Judge John Dillon, ex-Am- 
bassador Joseph H. Choate, Judge Morgan J. 
O’Brien and William A. Purrington. Letters 
of regret from Governor Hughes, Senator 
Root, the Chief Judge of the Court of Appeals, 
and Judges Werner and Edward T. Bartlett 
were read. 


Judge Willard M. McEwen, who has volun- 
tarily retired from the superior bench of 
Cook county, IIll., was given a farewell at a 
banquet of six hundred lawyers and judges 
in Chicago March 5. State’s Attorney John 
E. W. Wayman acted as toastmaster. Judge 
Marcus vanagh of the Superior Coutt, 
udge Charles S. Cutting of the Probate Court, 
udge Frederick L. Fake, Jr., of the Muni- 
oe Court, and Edward D. Shurtleff, Speaker 
of the last house of representatives of Illinois, 
spoke for their respective branches, citing 
numerous instances of Judge McEwen’s firm 
grasp of the law. The Supreme Court of Illi- 
nois was represented by Justices Orrin,N. 
Carter and James H. Cartwright. 
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The late Judge George H. Williams 
and the Justices of the Supreme Court of 
Oregon were banqueted March 15 at Port- 
land, Ore., by the Multnomah County Bar 
Association. Judge Williams gave reminis- 
cences covering sixty-six years’ experience in 
the practice of the law and in public life, and 
was crowned ‘‘Nestor of the Oregon Bar’’ with 
an impressive ceremony that had been ar- 
ranged in honor of the distinguished jurist. 
It so happened, however, that the ceremony 
was destined really to be a last farewell, for 
a fortnight or so later, on April 4, Judge 
Williams died. The ‘‘grand old man of Ore- 
gon,” as he was known, had had a most 
distinguished career. He was nominated by 
President Grant Chief Justice of the United 
States Supreme Court, but the nomination 
was not confirmed by the Senate. 


Personal—The Bar 


Daniel W. Baker, United States Attorney 
for the District of Columbia, has resigned his 
position in order to look after his private 
practice. 


John Marshall Gest has been endorsed by 
the Law Association of Philadelphia for the 
position to be made vacant by the prospective 
tetirement of Judge William N. Ashman from 
the bench of the Orphans’ Court. 


R. W. Burnie, barrister-at-law, a criminal 
lawyer well known in London, is to be or- 
dained a priest of the Church of England in 
May, after an unusually short preparation 
specially sanctioned by the Bishop of London. 


Frederick W. Lehmann of St. Louis, speak- 
ing on “National Control of Corporations” 
before the St. Louis Bar Association March 7, 
expressed the opinion that the national gov- 
ernment is, in all matters of general concern, 
the best repository of all artificial powers and 
the best conservator of all national rights. 
The national bank, he said, was a striking 
example of good national control. 


The following appointments have been 
confirmed by the Senate: William S. Kenyon, 
of Iowa, assistant to the Attorney-General, 
vice Wade H. Ellis, resigned; . Frank 
Lloyd, Assistant Attorney-General; and the 
following United States Attorneys,—William 

_ Trautmann, for the eastern district of 
Illinois; Barnes Gillespie, for the western 
district of Virginia, vice Thomas Lee Moore, 
whose term had expired; Herbert F. Seawell, 
for the eastern district of North Carolina, 
vce Harry Skinner, whose term had expired. 


Mr. Simon Fleischmann’s admirable paper 
on “The Dishonesty of Sovereignties,” read 
last January at the annual meeting of the 
New York State Bar Association, has been 
issued as a pamphlet reprint from the Pro- 
ceedings of the Association. The contention 
of this eminent lawyer of Buffalo, N. Y., 


is that the present situation is discreditable 
both as regards the national and the state 
governments in meeting their obligations 
to private citizens, and that the nation, 
the state, the county, and the city should be 
made liable both in contract and in tort upon 
exactly the same basis as every individual 
and every private corporation. 


New Dean of Harvard Law School 


The name of the late Professor James 
Bradley Thayer will long be sure of an 
honored place in the annals of the Harvard 
Law School, and the appointment of his 
son, Ezra Ripley Thayer, to succeed the 
late James Barr Ames as Dean will be grati- 
fying to many. Dean Thayer is forty-four 
years of age and has been very actively 
engaged for several years in the general 
ractice of law, as a member of the prominent 
Beaton firm of Storey, Thorndike, Palmer & 
Thayer, and he has lectured at Harvard 
Law School on Massachusetts practice. He 
is a member of the American Bar Association, 
and represented Massachusetts on the com- 
mittee which formulated the code of pro- 
fessional ethics, and is also an active member 
of the Boston Bar Association. He edited 
his father’s book of ‘Legal Essays.” In 
addition to the appointment as Dean, Mr. 
Thayer was also made Dane Professor of Law. 


Bar Associations 


The Mississippi Bar Association will hold 
its annual meeting in-Natchez, Miss., in May. 


The Louisiana State Bar Association will 
hold its annual meeting in Baton Rouge on 
May 20 and 21, during the session of the 
General Assembly, which will then be giving 
its attention to the two revised codes. 


At the annual meeting of the Worcester 
County (Mass.) Bar Association, held March 4, 
the following officers were elected: John R. 
Thayer of Worcester, president; David F. 
O’Connell of Worcester, vice-president; Frank 
C. Smith, Jr., of Worcester, secretary and 
treasurer. 


The Bar of Philadelphia met on March 21 
to take action on the death of the late N. 
DuBois Miller. Remarks appropriate to the 
occasion were made by Judge William H. 
Staake, Henry Flanders, J. Percy Keating, 
Theodore M. Etting, David Wallerstein, and 
T. DeWitt Cuyler. 


The Massachusetts Trial Lawyers’ Asso- 
ciation held its first meeting on March 1 in 
Boston, with one hundred and twenty-five 
members present, and elected these officers: 
Judge Augustine J. Daly of _ Cambridge, 
president; Henry H. Bond of Boston, vice- 
president; Roland G. Sherman of Boston, 
secretary. 
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Massachusetts Bar Association 


The aa a Sr naan og Bar Association is 

dua perfecting its organization, two 
nee ~ having been appointed at this 
writing. One of these, the Committee on 
Legislation, has already had several meetings 
and has submitted to the Judiciary Committee 
of the Massachusetts Legislature its views 
on the recent report of the commission which 
investigated the causes of delay in civil 
cases. This committee is charged by the 
constitution with those duties commonly 
allotted to committees on “law reform,’ 
and is made up of the following members: 
Charles F. Baker, Fitchburg; Christopher 
T. Calahan, Holyoke; Charles W. Clifford, 
New Bedford; Frederick A. Fisher, Lowell; 
~— D. McLaughlin, Boston; John é 
ummings, Fall River; William H. Niles, 
Lynn; Frederick S. Hall, Taunton; Charles 
E. Hibbard, Pittsfield; Hon. George S. Taft, 
Worcester; Hon. Augustine J. Daly, Boston; 
Lee M. Friedman, Boston; George 
Anderson, Boston; and Robert Homans, 
Boston. 

The Committee on Legal Education is thus 
constituted: John W. Mason, Northampton; 
se ae H. Beale, Jr., Cambridge; | gar B. 

arner, Boston; S. H. E. Freund, Boston; 
and Alden P. White, Salem. 


Crime and Criminal Law 


Chattanooga’s new Juvenile Court was 
opened on Feb. 28. City Judge Martin 
eming is the presiding judge. 


According to a recent official report, the 
Rand, in South Africa, contains more crimi- 
nals to the thousand inhabitants than any 
other place in the civilized world. The 
population is about 1,500,000. In 1909 one 
out of every 245 was convicted. The prison 
has lost its terrors for the native. During the 
last five years 182,689 natives have passed 
through the prisons—roughly, one-fifth of 
the total native population. 


and 
other closely allied interests will make a 
two-thousand-mile journey next autumn to 
visit reformatories and penal institutions 
between New York, Chicago, Louisville 
and Washington. On arrival at Washington 
the delegates will attend the annual meeting 
of the American Prison Association from 
September 28 to October 2. The eighth 
quinquennial International Prison Congress 
will be held at Washington from October 2 
to October 8, on the invitation of the Depart- 
ment of State, being opened by President 
Taft. Distinguished experts and students 
of criminology both at home and from abroad 
will attend. The Congress is divided into 
four sections, Section I dealing with in- 
determinate sentences and other subjects 
of criminal law and procedure, Section II 
with reformative methods, Section III with 
preventive methods, and Section IV with 
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methods of dealing with neglected and 
defective children showing criminal tendencies. 


Miscellaneous 


The twenty-sixth conference of the Inter- 
national Law Association will be held in 
London from —— 2 to August 6, under 
the presidency of Lord Justice William Rann 
Kennedy. 


For the first time in the history of Co- 
lumbia University, women are to be per- 
mitted to take the law course. They will 
be received at the summer session, which 
begins on the first Wednesday in July. 
Heretofore no law courses have been given 
at the summer school. 


The twenty-third Congress of the Institute 
of International Law was opened in the 
Sorbonne March 28 by Minister of Justice 
Barthou. There was a large attendance of 
authorities on international law, all parts 
of the civilized world being represented. The 
delegate from the United States is James 
Brown Scott, Solicitor of the State Depart- 
ment. The questions under discussion in- 
cluded the treatment of the vessels of belliger- 
ents while in neutral ports in time of war, 
which point was — debated following 
the Russo-Japanese conflict; regulations for 
the laying of submarine mines, and inter- 
national law as affecting individuals. 


President Taft was the chief speaker at 
the dinner given in his honor by the American 
Peace and Arbitration League March 22 in 
New York City. He urged the importance 
of having a permanent court of arbitration, 
and continued: ‘“‘As resort becomes more 
and more frequent to this permanent court 
questions which can be submitted in the 
view of the nations will grow broader and 
broader in their scope. I have noticed 
exceptions in our arbitration treaties, as to 
reference of questions of honor, of national 
honor, to courts of arbitration. Personally, 
I do not see any more reason why matters 
of national honor should not be referred to a 
court of arbitration any more than matters 
of property or matters of individual pro- 
prietorship.” 


Necrology—The Bench 


Bingham, Marcellus A.—At Burlington, 
Vt., March 14, aged 64. Judge of Chittenden 
county probate court; formerly State’s 
Attorney, representative, and state senator. 

Brewer, David Josiah, LL.D.—At_Wash- 
ington, D. C., March 28, aged 73. Born in 
Smyrna, Asia Minor, his mother being a 
sister of David Dudley, Cyrus W. and Stephen 
J. Field, and his father a missionary; edu- 
cated at Yale and at Albany Law School; 
entered practice of law at Leavenworth, Kas.; 
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county and later district judge on the state 
bench, 1863-69; district attorney of ven- 
worth county, 1869-70; judge of Supreme 
Court of Kansas, 1870-74; judge of United 
States Circuit Court for the eighth circuit, 
1884-1889; Associate Justice of the United 
States Supreme Court, 1890-1910; served 
on British-Venezuelan arbitration tribunal in 
1899; author of several books for lay readers 
on vital topics of the day. 


Burton, Judge T. J.—At Edwardsville, 
Ala., March 4, aged 74. Probate Judge of 
Cleburne county for six years. 


Caldwell, Judge Hugh J.—At Cleveland, 
March 9, aged 75. For fifteen years circuit 
judge at Cleveland. 


Finn, Daniel E.—At New York City, 
March 23, aged 64. Civil War veteran; 
in Assembly, 1884-1900; on municipal 
bench 1900-1904; had since served as police 
magistrate. 

Garvan, Judge E. J.—At Hartford, Conn., 
March 4, aged 39. Judge of Hartford police 
court from 1903 to 1908. 


Gray, Judge George W.—At Harlem, Ga., 
Feb. 26, aged 70. Ordinary of Columbia 
county, Ga. 


Guffy, Judge B. L. D.—At Morgantown, 
Ky., Feb. 27, aged 77. Several times elected 
county judge of Butler county; Appellate 
Judge, 1894-1903; later member of the 
state legislature. 


Hall, Charles S.—At Binghamton, N. Y., 
March 16, aged 83. Dean of the Broome 
County Bar Association; United States Com- 
missioner. 


Hawes, Judge James Elliott—At Xenia 
O., March 19, aged 73. Judge of Common 
Pleas for Greene county, 1879-1889. 


Huddleston, Judge Green B.—At Phila- 
delphia, Miss., Feb. 22. Well known in 
Mississippi as a criminal lawyer; served three 
terms as district attorney; four years as 
circuit judge. 

Hunt, Judge J. A.—At Grant City, Mo., 
Feb. 24, aged 60. Formerly probate judge. 

Hurlburt, udge Belden Goodwin.—At 
Woodland, Cal., Feb. 17, aged 90. Came to 
California in 1852 from Connecticut; served 
as county judge in Sutter county, also in the 
Assembly. 

Kelly, William H.—At New York City, 
March 14, aged 60. Served twelve years as 
udge of old District Court; prominent in 

ammany politics. 

Lessing, Judge W. H.—At Terrell, Tex., 
Feb. 23, aged 66. Confederate veteran. 

Marr, Hon. William A.—At Philadelphia, 
Pa., March 12, aged 73. Former Judge of the 
Court of Common Pleas of Schuylkill county, 
Pa.; resided in Ashland, Pa. 

Noyes, Judge Daniel_—At La Porte, Ind., 
March 13, aged 80. Served three terms as 
mayor of LaPorte; eighteen years judge 
of the LaPorte and St. Joseph circuit courts. 


Pancake, Joseph F.—At Mt. Airy, Ga., 
March 7, aged 69. For ty gue Justice 
of the Peace in Bloomington, ; 


Potter, Alvah K.—At Lockport, N. Y., 
March 1, aged 70. Former county judge of 
Niagara county; served in Civil War. 


Prendergast, Judge.—At Mexia, Tex., March 
4, aged 93. Former Chief Justice of Brazos 
county and later of Limestone county; Civil 
War veteran. 


Provine, 
March 8. 
county, S. 


Robertson, Judge William Gordon.—At 
Roanoke, Va.; March 15. 


Robinson, E. J.—At East Lake, Ala., 
March 20. Former probate judge of St. Clair 
county, Ala.; Confederate veteran. 


Willard, Edward N.—At Scranton, Pa., 
March 2, aged 75. Former superior court 
judge; dean of the Lackawanna county bar. 


Willey, Judge Hiram.—At Hadlyme, Conn., 
March 8, aged 92. Practised for nearly 
seventy years; State-Attorney for New 
London county, 1854-1861; United States 
Attorney for the district of Connecticut, 
1861-1869; probate judge, 1869-1870; judge 
of the court of common pleas for New London 
county, 1870-1873. 

Williams, Judge George H.—At Portland, 
Ore., April 4, aged 87. Born in New Lebanon, 
N. Y.; elected Judge of first judicial district 
of Iowa; appointed Chief Justice of the 
Territory of Oregon in 1853; Attorney- 
General of the United States during President 
Grant’s second term; nominated by Grant 
to be Chief Justice of the United States 
Supreme Court, but the nomination was not 
confirmed; once had perhaps largest law 
practice in Oregon; Mayor of Portland, Ore., 
1902-1905. 


ohn.—At Gettysburg, S. D., 
ormerly county judge of Potter 


Necrology—The Bar 


Arnold, Howard Payson.—At Pasadena, 
Cal., March 3, aged 79. Traveler and lecturer; 
author of “European Mosaic,” ‘Gleanings 
from Pontresina,” and other books. 

Baker, Seward.—At Kingston, N. Y., 
Feb. 23, aged 55. Practised chiefly in New 
York City. 

Brigham, Clifford.—At Milton, Mass., March 
13, aged 53. 

Bullitt, Col. Thos. W.—At Baltimore, Md., 
Mar. 3, aged 71. Formerly practised in 
Louisville. 

Burke, Ellis P.—At Brooklyn, N. Y., 
March 7, aged 68. 

Carter, William W.—At Dorchester, Mass., 
March 24, aged 80. Had practised in Boston 


nearly all his life; his specialty was probate 
law. 


Edmondson, F. T.—At Memphis, Tenn., 
March 12, aged 55. Lifelong resident of 
Memphis; well known through Shelby county. 
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Eskridge, Morris.—At Hardinsburg, Ky., 
Feb. 24, aged 65. 

Fisher, Edgar C.—At Hull, Mass., March 
19. Member of Boston firm of Fisher & 
Fisher. 

Hallheimer, Max.—At Los Angeles, Cal., 
Feb. 19, aged 60. Former Brooklyn lawyer. 

Hammond, Stephen H.—At Geneva, N. Y.» 
March 9, aged 81. Formerly deputy attorney- 
general and later state senator. 

Hardy, Horace Dexter—At_ Arlington, 
Mass., March 17, aged 33. Special assistant 
to District Attorney Higgins of Middlesex 
county; represented Arlington and Lexington 
during two terms in the state Legislature. 

Harl, Charles M.—At Council Bluffs, Ia., 
March 1, aged 54. President of the Iowa 
State Bar Association; born at Sandusky, 
O., Nov. 13, 1856; prominent in the Republi- 
can party; member of the firm of Harl & 
Tinley at time of his death; one of the leading 
lawyers of Iowa; of sterling character and 
unusual attainments. 

Hogan, James J.—At New Haven, Conn., 
Mar. 20, aged 39. nig A Commissioner 
of streets in New York City; tormerly football 
star at Yale; graduate of Columbia Law 
School. 

Holland, William S.—At Windsor, Va., 
March 20. Formerly Commonwealth’s Attor- 
ney of Isle of Wight county, Va. 

La Mare, James C. De.—At New York 
City, March 3, aged 69. Member of the firm 
of i Mare & Morrison; came to New York 
from England in 1856. 

Leist, Henry.—At Chicago, Ill., Mar. 12, 
aged 50. 

Macbeth, James E.—At Cumberland, Md., 
Feb. 20. Popular member of Allegany 
county bar. 

Mayenbaum, H.—At Oakland, Nev., March 
14. Born in Germany; two terms county 
attorney for Lander county, Nev.; connected 
with many cases well known in that section. 

McCreary, Bernard J].—At Brooklyn, March 
7, aged 33. 

Miller, N. Dubois——At Germantown, Pa., 
March 14, aged 58. 

Minzesheimer, Lazarus J.—At Chicago, 
March 2, aged 49. General attorney for the 
Chicago City Railway Co. for eighteen years. 

Moore, Prof. M. Herndon.—At Columbia, 
S. C., Mar. 1, aged 44. Dean of the Law 
School of the University of South Carolina; 
City Attorney for Columbia in 1900; vice- 
president of American Bar Association in 1903. 

Morris, George B.—At Summit, N. J., 
March 8, aged 67. Assistant United States 
Attorney in New York City, 1876-1879. 

Norris, James L.—At Washington, D. C., 
March 5, aged 65. Leading patent lawyer 
and financier; prominent Democrat. 

North, Edmund Doty.—At Lancaster, Pa., 
March 13. Member of Lancaster Bar Asso- 
ciation; noted for his remarkable memory for 
decisions and where they could be found. 
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Perkins, James Breck.—At Washington, 
D. C., March 11, aged 63. Serving his fifth 
term in Congress; born at St. Croix Falls, 
Wis.; admitted to bar, 1868; practised in 
Rochester; City Attorney of Rochester, 
1874-1882; author of several notable works 
on French history. 

Ponce, John H.—At Boston, Mass., March 
23, aged 53. Had practised since 1883 in 
Cambridge; state representative, 1896-1898. 

Pope, Eugene A.—At Cambridge, Mass., 
March 7, aged 64. Authority on probate 
and real estate law and practice; practised 
in Boston over forty years. 

Potts, G. A. S.—At Field, B. C., March 9, 
aged 40. Practised in Winnipeg; prominent 
in settlement of C. P. R. mechanics’ strike 
in 1908. 

Redman, John B.—At Ellsworth, Me., 
March 9, aged 62. Democratic candidate 
for Governor of Maine in 1884; later Collector 
of Internal Revenue for the district of Maine. 


Ridgway, James.—At New York City, 
March 3, aged 81. Former United States 
Commissioner; born in New York City; 
studied law in the office of Benjamin 
Butler; prominent in legal practice for fifty 
ears; represented Richmond county in the 
ew York Assembly during the Civil War. 


Rogers, Col. John I.—At Philadelphia, 
aged 66. Chief counsel for the Building 
Association League of Pennsylvania since 
1877; appointed Judge-Advocate-General of 
inne, in 1883; authority on military 
aw. 

Shepard, William F.—At New Brighton, 
S. I., N. Y., March 6, aged 72. Civil War 
a former resident of Middletown, 


Silverman, Julius—At New York City, 
March 3, aged 45. Practised in New York 
the past sixteen years; formerly in Fort 
Smith, Ark. 

Smith, Marion-De Kalb.—At Chestertown, 
Md., March 15, aged 60. Ex-Comptroller 
of the kn gege of Maryland; State’s Attorney 
1883-1891; State Comptroller, 1891-1897; 
a prominent Democrat. 

Veuve, Judge William P.—At San José, 
Cal., March 7, aged 57. One of the ablest 
lawyers in California. 

Walkley, Rev. Albert—At Boston, March 
28, aged 58. Unitarian minister; was gradu- 
ated from Boston University Law School in 
1906 and had a law office at Salem. 

Whitmore, Stephen C.—At Brunswick, Me., 
Feb. 21, aged 60. Practised in Gardiner, Me.; 
for many years recorder of the Brunswick 
municipal court. 

Wiliams, John H.—At Hot Springs, Va.; 
March 19, aged 34. District Attorney of 
Luzerne county. 

Williams, Samuel E.—At LaPorte, Ind., 
March 11, aged 92. Practised successfully 
at the LaPorte county bar. 
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PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 

That certain forms of advertising by lawyers are entirely proper will be readily 
conceded, if the word ‘‘advertising’”’ be taken in its dictionary sense of ‘‘making known 
by a public notice.”—Law Notes, November, 1909. 














Alabama Birmingham 
HUGH C. CRANE 
General Practice, Collection Department Thoroughly 
Equipped. References anywhere on application 
205-206 Title Guarantee Building 


Mexico Mexico City 


OHNSON & GALSTON 
Edwin J. {3 nson, Clarence G. Galston, Edw. Schuster 
IC. MIGUEL BOLANOS CACHO 
49 Wall Street 


New York City 


Av. Jntagendensie 30 Counse 
Mexico City 





Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 


New York Life Building 





District of Columbia Wi 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 





Mississippi 
WILLIAM ESTOPINAL 
Attorney-at-Law 
Gulfport, Miss. 


Gulfport 





Forids FRAZIER & MABRY 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 


Suite 6-7-8 Hampton Block 


Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 


Algona 
HARRINGTON & DICKINSON 
Lawyers 


L. J. Dickinson, County Attorney 
Portland 


Tampa 








Towa 


T. P. Harrington 





Maine 
HARRY L. CRAM 
Corporation and General Practice 
Casco Bank Building 191 Middle Street 





New Jersey Paterson and Passaic 
BILDER & BILDER 


Romaine Bldg. Lowyers 150 Second St 
Paterson Passaic 


Buffalo 





New York 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 


New York New York City 
JOHN HENRY FREESE 


Counsellor-at-Law 
Marbridge Building 47 West 34th Street 
Herald Square Cable address,‘‘Jonfree, New York”’ 


New York 
SEWARD A. MILLER 
Attorney and Counsellor-at-Law 
56-57 Utica City National Bank Building 
Refer to Second National Bank of Utica 








Utica 





Maryland. Baltimore 

CHARLES MORRIS HOWARD 
‘ Attorney-at-Law 

700-705 Equitable Building 





North Oarolina Charlotte 
F. M. SIMMONS 
Attorney-at-Law 
Realty Building 





Massachusetts 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 


Lynn 





Oregon Portland 
S. S. HUMPHREY 
Commercial and Real Estate Law 
Collection Department Incorporated 





It will be mutually helpful if Taz Gruzw Bae is mentioned when writing to advertisers. 
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Pennsylvania hia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 


602 Bailey Bldg., 1218 Chestnut Street 


Washington Tacoma 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 
309-10 Bernice Building 





Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 





Seattle 
SAMUEL J. WETTRICK 


Commercial and Corporation Law 
333-4-5 New York Block 
Titles examined. Depositions taken before 
Nelson R. Anderson, Notary Public 


POGSON, PELOUBET & CO. 


Certified Public 
Accountants 
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Also at Chicago, St. Louis, Butte 





COMPLETE SETS OF 


THE GREEN BAG 


20 VOLS., 1889-1908 


In Half Morocco 
In Green Cloth 
Unbound . 


ADDRESS 


THE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 





West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercsal, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 


Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 
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DISTRICT OF COLUMBIA "Washington 


PATENTS 


usiness from non-resident ome es 
oolien Highest references; bes 


ha clients who wish to patent he 5 ea Bana 
whodte write for full castiedines and Lloomation. 
WATSON E. COLE 


MAN 
Washington, D. C. 








Patent Lawyer 








UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 
Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) con- 
ferred upon such graduates of approved univer- 
sities and colleges as complete the full three years’ 
course and are recommended therefor by the 
Faculty. Regular session October to June in- 
clusive. Summer session of ten weeks beginning 
about July Ist. Credit upon regular course may 
be obtained through work in summer session. Ex- 
ceptional opportunities for students wishing to 
supplement work in law with studies in history and 
political science. Law library of 29,293 volumes. 
For announcements giving full information in re- 
gard to opportunities offered, address 


DEAN, DEPARTMENT OF LAW 
University of Michigan Ann Arbor, Mich. 





PUBLISH YOUR WRITINGS 
If you have written a novel—short story—a poem 

or a book of poems—or if re are a doctor, lowe. 

professor, clergyman or politician, and wish to publ 

a small edition of your writings—technical and scien- 

tific articles—speeches, addresses or sermons in hi 

some book form at a cost ranging from $6 to $50. For 

full information address 

D. C. BARTHOLOMEW OO., 108 Hanover 8t., Boston 

Agents wanted. 
Note. We make no pretense of marketing literary work. 
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Atlanta, Ga., June 25, 1909. 


“A vade mecum with the courts and the Judges in this circuit.” 
Judge DON A. PARDEE, 
U. 8. Circuit Court of Appeals. 


COLLIER ON BANKRUPTCY 


SEVENTH EDITION—1909 











kas Fourteen months later than any other treatise 
on Bankruptcy. 

Be The only work that annotates the General Orders 
with all the cases Digested. 

Bes All new questions, every section and every pro- 
vision of the Act have received most careful study. 

Bes The treatise on Bankruptcy absolutely up to date. 

The seventh edition has many improvements over 
all former editions of Collier or other text-books on 
Bankruptcy. 

BeS~The only treatise with a demand for and merit to 
stand the test of seven large editions. 

Size increased from octavo to royal octavo and from 
1134 to 1377 pages. 

Be~Cited oftener than all other books on Bankruptcy 
put together. 


Bes Not only the latest but the most thorough, ex- 
haustive, complete and practical treatise on Bankruptcy. 
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New Law Books 








Benton on the Lawyer's Official Oath and Office. Cloth $1.50 
Nichols on the Power of Eminent Domain. Buckram 5.00 


Stimson’s Law of the Federal and State Constitutions. 
Cloth ‘ : ; ; 3.50 


Virginia Colonial Decisions. 2 vols. Cloth . . a 


German Civil Code, Translated into English by Loewy. 
Cloth ; : . $00 


Korkunov's General Theory of Law. Cloth . oon 
Prof. James Bradley Thayer's Legal Essays, Cloth . 3.50 





IN PRESS 
Schouler on Wills and Administration 
The Visigothic Code Translated into English 





All Law Books on all topics and of every civilized country, 
priced and supplied by 


The Boston Book Company 


83-91 FRANCIS ST. FENWAY, BOSTON, MASS. 
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